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Court of Appeals of the District of 

No. 5535. 

Spinks Realty Company, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

1 Docket No. 29879. 

Spinks Realty Company, a Corporation, Petitioner, 



v. 

Commissioner of Internal Revenue, Respqndent. 
Appearances. 

For Taxpayer: Raymond R. Hails, Esq.; 

George M. Morris, Esq.; 

Allen H. Gardner, Esq. 

For Comin’r: J. Arthur Adams, Esq. 

Docket Entries. 

1927. 

Jul. 22. Petition received and filed. Taxpayeri notified. 
(Fee paid.) 

u 25. Copy of petition served on General Counsel. 

Sep. 21. Answer filed by General Counsel. 

“ 23. Copy served on taxpayer. Assigned to Circuit 

Calendar. 

1930. 

Jan. 15. Motion (1) for leave to amend petition, with 
amended petition, filed by taxpayer. 

“ 17. Granted. 

“ 21. Copy of motion and amended petition Served on 

General Counsel. 

Feb. 28. Answer to amended petition filed by General Coun¬ 
sel. Copy served March 10, 1930. 

1—5535a 
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1930. 

Mar. 19. 
May 29. 

Jul. 12. 

“ 29. 

Dec. 12. 


“ 1G. 

1931. 
Jun. G. 

“ 15. 

“ 15. 

“ 15. 

Aug. 1. 

“ 1 . 

Sep. 17. 

“ 17. 

Oct. G. 
“ 19. 


o 


Hearing set May 29, 1930, Los Angeles, California. 

Hearing had at Los Angeles before J. J. Marquette, 
Div. 1. Stipulation as to facts filed. Petitioner’s 
brief due Aug. 1, 1930. 

Transcript of hearing of May 29, 1930, filed. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered, J. J. Mar¬ 
quette, Div. 1. Decision will be entered for 
respondent. 

Decision entered, J. J. Marquette, Div. 1. 

Notice of the appearance of George M. Morris and 
Allen H. Gardner, as counsel for taxpayer, filed. 

Stipulation of venue filed. 

Petition for review by Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Proof of service filed. 

Motion for extension of time to September 19, 1931 
to complete record filed by taxpayer. 

Order extending time to September 19, 1931 to com¬ 
plete record entered. 

Motion for extension to October 19, 1931 to prepare 
and complete record, filed by taxpayer. 

Order that time for preparation and delivery of 
record be extended to Oct. 19, 1931, entered. 

Praecipe filed. Proof of service thereon. 

Order enlarging time to Oct. 31, 1931 for transmis¬ 
sion and delivery of record, entered. 

Docket No. 421S5. 


Spinks Realty Company, a Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Appearances. 

For Taxpayer: Raymond R. Hails, Esq.: 

George M. Morris, Esq.: 
Allen H. Gardner, Esq. 
For Comm’r: J. Arthur Adams, Esq. 


1929. 
Jan. 3. 

“ 4 . 


Docket Entries. 

Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 
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1929. 

Feb. 14. 
Mar. 7. 

1930. 
Jan. 15. 

“ 17. 

“ 21 . 

Feb. 28. 

Apr. 12. 
Mav 29. 


Jul. 12. 

“ 29. 

Doc. 12. 

u 10. 
1931. 
Jun. G. 

“ 15. 

“ 15. 

“ 15. 

Aug. 1. 

1 . 


Answer filed by General Counsel. 

Copy of answer served on taxpayet 
Calendar. 


Circuit 


served on 


Motion for leave to amend petition witlji amended 
petition, filed by taxpayer. 

Motion granted. 

Copy of motion and amended petition 
General Counsel. 

Answer filed by General Counsel. March 10, 1930 
copy served. 

Hearing set May 29, 1930 at Los Angeles, California. 

Hearing held before J. J. Marquette, Div. 1 on 
merits. Stipulation as to facts filed. Petitioner's 
brief due Aug. 1, 1930. 

Transcript of hearing of May 29, 1930, fijed. 

Brief filed by taxpaver. 

Findings of fact and opinion rendered, 

Decision will be entered for respondent. 

Decision entered, John J. Marquette, Div. 1. 


Div. 1. 


Court of 


of D. C. 


Sep. 


Oct. 

u 


17 . 

17 . 

G. 

19. 


Notice of appearance of George M. Morris and 
Allen H. Gardner as counsel filed. 

Agreement to have case reviewed by 
Appeals of D. C. filed. 

Petition for review to Court of Appeals 
with assignments of error, filed by taxpayer. 

Proof of service of petition, filed. 

Motion for extension of time to Sept, lfy 1931 to 
complete record filed by taxpayer. 

Order enlarging time to Sept. 19, 1931 tp prepare 
evidence and delivery of record sur petition for 
review entered. 

Motion for extension to Oct. 19, 1931 to settle and 
transmit record, filed by taxpayer. 

Order enlarging time to Oct. 19, 1931 to settle and 
transmit record, entered. 

Praecipe with proof of service thereon filedj. 

Order enlarging time to Oct. 31, 1931 to transmit 
record, entered. 
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3 U. S. Board of Tax Appeals. Filed July 22, 1927. 

United States Board of Tax Appeals. 

Docket No. 29879. 

Spinks Realty Company, a Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for the rede¬ 
termination of the deficiencv set forth bv the Commissioner of 

•/ %/ 

Internal Revenue in his notice of deficiency symbolized 
IT:CA:2554-8-60D, dated June 14, 1927, and as a basis of its 
proceeding alleges as follows: 

I. Petitioner is a corporation, organized and existing under 
and by virtue of the laws of the State of California, with its 
principal .office !at S06 Pershing Square Building, 44S South 
Hill Street, Los Angeles, California. 

II. The notice of deficiency, copy of which, marked Exhibit 
“A” is attached hereto, was mailed to petitioner herein on 
June 14, 1927. 

III. The deficiency in tax asserted in said notice of 

4 deficiency is the sum of $3,870.82, the same being addi¬ 
tional income taxes for the calendar vear 1923. The 

amount of such alleged deficiency in controversy is the entire 
sum above set forth. 

IV. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

1. The Commissioner has disallowed a loss of $67,037.50 
resulting from the demolition of a building on premises of 
petitioner, claimed by petitioner as a deduction in computing 
its net taxable income for said calendar year 1923. 

V. The facts upon which petitioner relies as sustaining the 
above assignment of error are as follows: 

1. Spinks Realty Company, petitioner herein, was incor¬ 
porated under the laws of the State of California, on June 24, 
1919. 

2. Subsequent to said incorporation, and during the year 
1919, there w*as conveyed to the corporation, in exchange for 
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its stock, certain real estate at the Northeast corner of Fifth 
and Hill Streets in the City of Los Angeles, State of California, 
on which stood a three story frame building. 

3. Said building, when acquired by petitioner, fiad a fair 

value of 875,000.00, the hot water equipment therein had a 
fair value of 82,000.00 and the lighting equipment therein had 
a fair value of 81,500.00. I 

4. Petitioner, during the years 1919, 1920, 1921 and 1922, 

sustained, and charged off on its books, depreciation on 

5 said building, hot water equipment and lighting equip¬ 
ment, in the sum of 811,462.50. 

5. On October 10, 1923, petitioner leased said real estate for 
a period of 99 years beginning November 1, 1923, the lease pro¬ 
viding that lessees were to remove the frame building located 
on said real estate without cost to lessor, all of the Materials in 
said building so removed to become the property pf lessees; 
and that, within five months after the beginning of t|ie term of 
said lease, lessees were to commence the construction of a new 
building on said premises. 

6. Pursuant to the terms of said lease, possession of said 
real estate was delivered to lessees and said frame building of 
petitioner was by lessees removed in said year 1923J. 

7. Said lease, among other things, provided that the new 
building to be constructed on said real estate by lessees was to 
remain on the land and become the absolute property of lessor 
upon any termination of the lease. 

8. During the continuance of said lease petitioner has no 
property in, nor right to possession of said building erected by 
lessees on said demised premises. 

9. Petitioner, charged off on its books as a loss sustained in 
said year 1923, the sum of 867,037.50, the same being that part 
of the cost to petitioner of said building, hot water equipment 
and lighting equipment which had not been charged off as 
depreciation prior to January 1, 1923, and petitioner further 
claimed said loss as a deduction in computing its taxable net 

income for said year 1923. 

6 10. Petitioner’s income tax return for said year 1923 
showed a loss of 843,325.71 and petitioner adpaits that 

said loss should be reduced by the sum of 810,212.83 on account 
of proper disallowance by the Commissioner of aj claimed 
deduction for Lease Commission and Expenses for negotiating 
the lease hereinbefore referred to. 
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VI. Wherefore, petitioner respectfully prays that this Board 
may hear the proceeding and that the deficiency determined by 
the Commissioner be disallowed. 

I RAYMOND R. HAILS, 

Counsel for Petitioner. 

RAYMOND R. HAILS, 

1322 Detwiler Bldg., 

412 West 6 th Street, 

Los Angeles, Calif., 

Counsel for Petitioner. 

7 State of California, 

County of Los Angeles, ss. 

John W. Spinks, being duly sworn, says he is the Secretary 
of Spinks Realty Company, above named, and as such is 
duly authorized to verify the foregoing petition: that he has 
read the said petition and is familiar with the statements 
therein contained, and that the facts therein stated are true, 
except such facts as are stated to be upon information and 
belief, and those facts he believes to be true. 

JOHN W. SPINKS. 

Subscribed and sworn to before me this 15" day of July, 
1027. 

[seal] BIRDIE COBB, 

■ Notary Public in and for the County 

of Los Angeles, State of California. 

S Exhibit A. 

Copy. 

Form NP-2. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT: CA: 2554-S-60D. 

Jun. 14, 1927. 

Spinks Realty Company, 

806 Pershing Square Building, 

Los Angeles, California. 

Sirs: 

The determination of your income tax liability for the year 
1923, pursuant to the report of the Internal Revenue Agent 
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dated January 18, 1927, has been changed to disclose a de¬ 
ficiency in tax of 83,870.82, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for the 
redetermination of this deficiency. Any such petition must 
be addressed to the United States Board of Ta^l Appeals, 
Earle Building, Washington, D. C., and must be mailed in 
time to reach the Board within the 60-day period, no|b counting 
Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assessment 
has been made, or where a taxpayer has filed a petitibn and an 
assessment in accordance with the final decision on such 
petition has been made, the unpaid amount of the assessment 
must be paid upon notice and demand from the Collector of 
Internal Revenue. No claim for abatement can be en 

If you acquiesce in this determination and do not 
file a petition with the United States Board of Ta^ Appeals, 
you are requested to execute a waiver of your righ| to file a 
petition with the United States Board of Tax Appeals on the 
inclosed Form A, and forward it to the Commissioner of 
Internal Revenue, Washington, D. C. for the attention of 
IT: CA: 2554-8-60D. In the event that you acquiesce in a 
part of the determination, the waiver should be executed with 
respect to the items to which you agree. 

Respectfully, 


tertained. 
desire to 


D. H. BLAI 

Commit 
By C. R. NASEf 
Assistant to the Commissioner. 


H, 

ksioiier, 




Inclosures: Statement, Form A, Form 882. 

Form 7861—Revised Mar. 1926. 

9 (Exhibit “A” Cont’d.) 

Copy. 

Statement. 

IT: CA: 2554-8-60D. 

In re Spinks Realty Company, 806 Pershing Square Building, 

Los Angeles, California. 


Year. 


1923. $$,870.82 


I|)eficieney 

in tax. 
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Adjustments to Xet Income. 

Net income reported—loss. $43.325.71 

Additions: 

1. Loss churned on 
building demol¬ 
ished . 867,037.50 

Less Amortization 10S.06 

- S66.929.44 


2. Commissions for 

negotiating lease. 810,230.05 
Less Amortization 17.22 


10,212.S3 


Total additions. 77,142.27 

Total. $33,SI6.56 

Deductions: 

3. Depreciation. 2, S50.00 

Corrected net income. $30,966.56 


Explanations. 

1. The loss Claimed on building demolished in accordance 
with the terms of a lease has been disallowed. The depreciated 
value of the old building, $64,187.50, has been amortized over 
the period of the lease, 99 years, and 1 6th of the annual 
amortization, $108.06, has been allowed for 1923. It is held 
that, inasmuch as the new building was erected by the lessee, 
no depreciation on the new building is allowable to the lessor. 
The depreciated value of the building demolished is held to 
be part of the cost of leasing the property which should be 
pro-rated over the life of the lease. 

10 (Exhibit “A” Concluded.) 

2. The amount paid as commissions and other expense in 
connection with negotiating the lease is held to be a capital 
expenditure which should be prorated over the life of the lease. 
One-sixth of the annual amortization of $103.33, or $17.22, 
has been allowed for 1923. Attention is invited to the decision 
of the United States Hoard of Tax Appeals in the case of the 
Crompton Building Corporation, 2 B.T.A. Page 1056. 
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3. Depreciation for 5/6th- of a year has been flowed on 
the cost of the building demolished as follows: 

Building.j$2,500.00 

Equipment. 350.00 


Total.$2,850.00 

Computation of Tax. 

Net income.$30,966.56 

Taxable at 1 234%. 30,966.56 

Amount of tax at 12J4. 


Original tax. 


3,870.82 

none 


Deficiency in tax. $3,870.82 

Your protest submitted to the Internal Revenue Agent 
has been considered. 

Payment of the tax should not be made until a bill is received 
from the Collector of Internal Revenue for your district and 
remittance should then be made to him. 

11 Filed Sep. 21, 1927, United States Board of Ta^ Appeals. 

United States Board of Tax Appeals. 

Docket No. 29879. 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, 
admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 


2. Admits the allegations contained in paragraph 
petition. 


2 of the 
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3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies that the Commissioner erred as alleged in sub¬ 
division 4(1) of paragraph 4 of the petition. 

5. Denies generally and specifically each and every allegation 
set forth in taxpayer’s petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is pravod that the taxpaver’s appeal be denied. 

A. W. GREGG, 

i General Counsel , 

Bureau of Internal Revenue. 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney, 

Bureau of Internal Revenue. 

PMC MT. 

12 C. S. Board of Tax Appeals. Filed Jan. 17, 1930. 
Fnited States Board of 'fax Appeals. 

Docket No. 29S79. 


Spinks Realty Company, a Corporation. Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

First A nictated Petition. 

Leave from the Board being first had and obtained the 
petitioner in the above entitled and numbered cause files 
this amended pet ition. 

The above named petitioner hereby petitions for the re¬ 
determination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency symbolized 
IT: ( A: 2.V>4-S-f>()D, dated June 14, 1927, and as a basis of its 
proceeding alleges as follows: 

I. Petitioner is a corporation, organized and existing under 
and by virtue of the laws of the state of California, with its 
principal office at $0(> Pershing Square Building, 44S South 
Hill Street, Los Angeles, California. 

II. The notice of deficiency, copy of which, marked 
13 Exhibit “ A ” is attached hereto, was mailed to petitioner 
herein on June 14. 1927. 
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notice of 


III. The deficiency in tax asserted in said notice of defi¬ 
ciency is the sum of $3,870.82, the same being additional in¬ 
come taxes for the calendar year 1923. The amount of such 
alleged deficiency in controversy is the entire ijum above 
set forth. 

IV. The determination of tax set forth in said 
deficiency is based upon the following errors: 

1. The Commissioner has disallowed a loss of .$(>7,037.50 
resulting from the demolition of a building on premises of 
petitioner, claimed by petitioner as a deduction in computing 
its net taxable income for said calendar vear 1923. 

2. The Commissioner has disallowed as a deduction in 
computing its net taxable income for said calendar 
an item of $10,230.05, the same being commission* 
expenses paid in connection with negotiation of ljiinety-nine 
year lease on the property of this petitioner. 

V. The facts upon which petitioner relies as 
the above assignment of error are as follows: 


1. Spinks Realty Company, petitioner herein, was incor¬ 
porated under the laws of the State of California, on June 24, 
1919. 

14 2. Subsequent to said incorporation, and during the 

year 1919, there was conveyed to the corporation, in 


exchange for its stock, certain real estate at the 


vear 

%/ / 

and other 


sustaining 


northeast 


corner of Fifth and Hill Streets in the City of Los Angeles, 
State of California, on which stood a three-story frame building. 

3. Said building, when acquired by petitioner, had a fail- 
value of $75,000.00, the hot water equipment therein had a 
fair value of $2,000.00 and the lighting equipment tpercin had 
a fair value of $1,500.00. 

4. Petitioner, during the years 1919, 1920, 1921 
sustained and charged off on its books, depreciatio 
building, hot water equipment and lighting equipment, in the 
sum of $11,402.50. 


and 1922 
>n on said 


5. Petitioner, prior to and during the year 1923, 
advised from time to time that the authorities of t 


Los Angeles considered the building hereinbefore referred to a 

onsidering 


bv such 


fire hazard and that said authorities were seriously c 
its condemnation. Stringent regulations imposed 
authorities interfered with the proper maintenance of said 
building and insured its ultimate destruction. 

0. During the vear 1923 all existing leases on Stores and 
offices in said building expired. 


had been 
le City of 
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7. The gross rental under such leases was approximately 
§5,000.00 per month, or SG0,000.00 per annum, and operating 
expenses, including taxes, insurance and depreciation were less 
than 810,000.00 per annum. 

8. Petitioner was offered for renewal of leases in said 

15 building for a five-year period, increased rentals which 
would have produced a gross rental of approximately 

8120,000 per annum, and a net return from said building in 
excess of 8110,000.00. 

9. During the year 1923 petitioner received an offer from 
Glenn X. Deuel and G. M. Scofield to lease said real estate for 
a period of ninetv-nine vears and to construct thereon a Class A 
Building as security for the payment of rentals under said lease. 

10. Fearing condemnation of the frame building then on 
said real estate, petitioner rejected the offers for five-year 
leases on said building and on October 10, 1923, leased said 
real estate to said Glenn X'. Deuel and G. M, Scofield for a 
period of ninety-nine years beginning November 1, 1923, the 
lease providing that lessees were to remove the frame building 
located on said real estate without cost to lessor, all of the 
materials in said building so removed to become the property 
of lessees: and that, within five months after the beginning of 
he term of said lease, lessees were to commence the construc¬ 
tion of a new building on said premises. 

11. The rentals under said ninety-nine year lease were 
848,000.00 for the first year, and 890,000.00 per annum for 
the remaining period of said lease, taxes to be paid by lessees. 

12. Pursuant to the terms of said lease, possession of said 
real estate was delivered to lessees and said frame building of 
petitioner was by lessees removed in said year 1923. 

13. Said lease, among other things, provided that the new 
building to be constructed on said real estate bv lessees 

16 was to remain on the land and become the absolute 
property of lessor upon any termination of the lease. 

14. During the continuance of said lease petitioner has no 
property in, nor right to possession of said building erected by 
lessees on said demised premises. 

15. Petitioner charged off on its books as a loss sustained in 
said year 1923, the sum of 867,037.50, the same being that 
part of the cost to petitioner of said building, hot water equip¬ 
ment and lighting equipment which had not been charged off 
as depreciation prior to January 1, 1923, and petitioner 
further claimed said loss as a deduction in computing its 
taxable net income for said year 1923. 
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1G. During the year 1923, petitioner paid in commissions 
and other expenses in connection with the negotiation of said 
ninety-nine year lease the sum of §10,212.83. 

VI. Wherefore petitioner respectfully prays that fhis Board 
may hear the proceeding and that the deficiency determined 
bv the Commissioner be disallowed. 

RAYMOND R. HAIf.S, 

Counsel for Petitioner. 

RAYMOND R. HAILS, 

1322 Detwiler Bldg., 

412 West 6 fk St ., 

Los Angeles, Calif., 

Counsel for Petitioner. 

17 State of California, 

County of Los Angeles, ss: 

John W. Spinks, being duly sworn, says he is the Secretary 
of Spinks Realty Company, above named, and as suph is duly 
authorized to verify the foregoing amended petition; that he 
has read the said amended petition and is familiar with the 
statements therein contained, and that the facts therein stated 
arc true, except such facts as are stated to be upon information 
and belief, and those facts he believes to be true. 

JOHN W. SLINKS. 

Subscribed and sworn to before me this 9th day of January, 
1930. 

[seal.] JESSIE L. MINEp, 

Notary Public in and for the County 
of Los Angeles , State of California. 

My commission expires Jan. 25, 1932. 

18 United States Board of Tax Appeals. Filed Feb. 

28, 1930. 

Lmited States Board of Tax Appeals. 

Docket No. 29879. 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to First Amended Petition. 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Revenue, 
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for answer to the first amended petition of the above-named 
taxpayer, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of tlie 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies that Commissioner erred as alleged in paragraph 
4(1) and 4 (2) of the petition. 

5. Denies generally and specifically each and every allega¬ 
tion set forth in taxpayer's petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that tin* taxpayer's appeal be denied. 
(Signed): * C. M. ('RAREST, 

General Counsel. 

Bureau of Internal Revenue. 

Of Counsel: 

PHILIP M. CLARK, 

Speeial Attorney, 

Bureau of Internal Revenue. 

CCH.DMW. 2 28 30. 

10 E. S. Board of Tax Appeals. Filed Jan. 3, 1020. 

United States Board of Tax Appeals. 

Docket No. 42185. 

Spinks Realty Company, a Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner of 
Internal Revenue in his notice of deficiency dated November 

V 

12, 1028 accompanied by statement symbolized IT:AR:A-2: 
LC-150D, and as the basis of its proceeding alleges as follows: 

I. Petitioner is a corporation organized and existing under 
and by virtue of the laws of the State of California, with its 
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principal office at 800 Pershing Square Building, ^4S South 
Ilill Street. Los Angeles, California. 

II. The notice of deficiency, copy of which marked ‘‘Exhibit 
A*’ is attached hereto, was mailed to petitioner herein on 
November 12, 192S. 

20 III. The deficiency in tax asserted in said notice is 

the sum of 85,607.70, the same being additional income 
taxes for the vears and in the amounts as follows: 


Year. 


1924. 84,SS7.61 


Amount. 


1925 


Total. $5,607.70 


'20.09 


The amount of such alleged deficiency in controversy is the 
sum of 84,308.06 for the calendar year 1924. 

IV. The determination of tax set forth in said!notice of 
deficiency is based upon the following error: 

1. The ('ominissionor has erroneously disallowed a.j> a deduc¬ 
tion for the vear 1924 a net loss from the vear 1923 in the 
•- %/ 

amount of 833,112.SS, said net loss arising from a claimed 
loss of 867,037.50 occasioned through the voluntary demolition 
of a building during the year 1923. 

V. The facts upon which petitioner relies as sustaining the 

above assignment of error are as follows: j 

1. Spinks Realty Company, petitioner herein, w| 
porated under the laws of the State of California, 

24, 1919. 

2. Subsequent to said incorporation, and during 
1919, then? was conveyed to the corporation, in exchar ge for its 

stock, certain real estate at the northeast corner of 
21 Fifth and Hill Streets in the City of Los Ange.es, State 
of California, on which stood a three-story frame 
building. 

3. Said building, when acquired by petitioner, had a fair 
value of 875,000.00, the hot water equipment therein had a 
fair value of 82,000.00 and the lighting equipment therein had 
a fair value of 81,500.00. 

4. Petitioner, during the years 1919, 1920, 1921 and 1922, 
sustained and charged off on its books, depreciation on said 


as mcor- 
on June 

the vear 


building, hot water equipment and lighting equipmer 
sum of 811,462.50. 


t, in the 
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5. Prior to and during the year 1923, petitioner had been 
advised from time to time that the authorities of the City of 
Los Angeles considered the building hereinbefore referred to a 
fire hazard and that said authorities were seriously considering 
its condemnation. Stringent regulations imposed by such 
authorities interfered with the proper maintenance of said 
building and insured its ultimate destruction. 

0. During the year 1923 all existing leases on stores and 
offices in said building expired. 

7. The gross rental under such leases was approximately 
$5,000.00 per month, or $60,000.00 per annum, and operating 
expenses, including taxes, insurance and depreciation were less 
than $10,000.00 per annum. 

8. Petitioner was offered for renewal of leases in said build¬ 

ing for a five year period, increased rentals which 

22 would have produced a gross rental of approximately 
$120,000 per annum, and a net return from said building 

in excess of $110,000.00. 

9. During the year 1923 petitioner received an offer from 
Glenn X. Deuel and G. M. Scofield to lease said real estate for 
a period of ninety-nine years and to construct thereon a Class A 
building as security for the payment of rentals under said lease. 

10. Fearing condemnation of the frame building then on 
said real estate, petitioner rejected the offers for five year 
leases on said building and on October 10, 1923, leased said 
real estate to said Glenn X. Deuel and G. M. Scofield for a 
period of ninety-nine years beginning November 1, 1923, the 
lease providing that lessees were to remove the frame building 
located on said real estate without cost to lessor, all of the 
materials in said building so removed to become the property 
of lessees: and that, within five months after the beginning of 
the term of said lease, lessees were to commence the construc¬ 
tion of a new building on said premises. 

11. The rentals under said ninety-nine year lease were 
$48,000.00 for the first year, and $90,000.00 per annum for the 
remaining period of said lease, taxes to be paid by lessees. 

12. Pursuant to the terms of said lease, possession of said 
real estate was delivered to lessees and said frame 

23 building of petitioner was by lessees removed in said 
vear 1923. 

13. Said lease, among other things, provided that the new 
building to be constructed on said real estate by lessees was to 
remain on the land and become the absolute property of lessor 
upon any termination of the lease. 
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14. During the continuance of said lease petitioner has no 
property in, nor right to possession of said building erected by 
lessees on said demised premises. 

15. Petitioner charged off on its books as a loss sustained in 
said year 1923, the sum of 867,037.50, the same being that part 
of the cost to petitioner of said building, hot water equipment 
and lighting equipment which had not been charged off as 
depreciation prior to January 1, 1923, and petitioner further 
claimed said loss as a deduction in computing its taxable net 
income for said year 1923. 

16. Petitioner’s income tax return for said year 1923 showed 
a loss of 843,325.71 and petitioner admits that said loss should 
be reduced by the sum of 810,212.83 on account of proper dis¬ 
allowance by the Commission of a claimed deduction for lease 
commission and expenses for negotiating the lease hereinbefore 
referred to. 

VI. Wherefore, petitioner respectfully prays that this 
24 Board may hear this proceeding and determine that the 
Commissioner has erred as alleged. 

RAYMOND R. HAI^S, 

Counsel for Petitioner. 

RAYMOND R. HAILS, 

1322 Del idler Bldg ., 

412 West Sixth St., 

Los Angeles, Calif., 

Counsel for Petitioner. 


State of California, 

County of Los Angeles, ss: 

John W. Spinks, being first duly sworn, says he is Secretary 
of Spinks Realty Company, above named, and as su<t*h is duly 
authorized to verify the foregoing petition; that he has read 
the said petition and is familiar with the statements therein 
contained, and that the facts therein stated are true, except 
such facts as are stated to be upon information and belief, and 
those facts he believes to be true. 

JOHN W. SPUNKS. 

Subscribed and sworn to before me this 28th day of Decem¬ 
ber, 1928. 

[seal.] JESSIE L. MINER, 

Notary Public in and for the County of 
Los Angeles, State of California. 

My Commission Expires Jan. 25, 1932. 

3 — oo3oa 
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Exhibit A. 


Copy. 


(4G1M.) 

IT :AR :A-2. LC-60D. 

Nov. 12, 192S. 

Spinks Realty Company, 

443 South Hill Street, 

Los Angeles, California. 

Sirs: 


In accordance with Section 274 of the Revenue Act of 1926 
you are advised that the determination of your tax liability 
for the years 1924 and 1925 discloses a deficiency of 85,607.70, 
as shown in the attached statement. 

The sections of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within sixty 
days from the date of the mailing of this letter for a redetermi¬ 
nation of your tax liability. However, if you acquiesce in this 
determination, you are requested to execute the enclosed Form 
866 and forward both original and duplicate to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the atten¬ 
tion of IT :C:P-7. 


Respectfully, 


(Signed) 


D. H. BLAIR, 

Commissioner , 
By C. B. ALLEN, 
Deputy C ’am m issioner. 


Enclosures: Statement, Form S66, Form S82. 


AAB-1. 


Form 
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IT :AR:A-2. LC-60D. 
Statement. 


In re Spinks Realty Company, 44S South Hill Street, Los 

Angeles, California. 

Deficiency 
in tax. 

. 84,887.61 

. 720.09 


Years. 

1924 

1925 


Total 


85,607.70 
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1924. 

Tax reported on return. None. 

Proposed deficiency. $4,887.61 


1925. 

$8,163.34 
720.09 


accorded 
5 and the 
atives on 
The 


•«;e 


Totals. 84,887.61 SS, SS3.43 

Liability stated on Form 866. $|3,771.04 

Reference is made to the report of the Internal Revenue 
Agent in Charge at San Francisco, California, for the years 
1924 and 1925 and to your protest submitted under date of 
August 30, 1928. Careful consideration has been 
your protest in connection with the agent's finding 
report on the conference held with your represent 
September 19, 1928 in the office of the Agent in Cha 
adjustments recommended by the agent as the result of the 
conference have been approved by this office. 

Inasmuch as the onlv issue involved is now before the United 
State Board of Tax Appeals for the year 1923, this letter giving 
you the right to file a petition for 1924 and 1925 is issued. 

86,320.13 
43,325.71 

2,743.68 


1924. 

Net loss reported on return. 

Add: 

1. Net loss for 1923. 

2. Lease expense. $2,876.36 

Less amortization. 132.68 


Total. 

Deduct: 

3. Amortization of old building demolished. 


$39,749.26 
648.36 


Net income as adjusted. 839,100.90 


EMM-3. 
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Explanation of Changes. 


1. The net loss for 1923 has been adjusted in Accordance 
with Section 206 of the Revenue Act of 1924. j 

2. The amount of expense incurred in connection with the 
99-year lease has been adjusted in accordance with Article 110, 
Regulations 65, 
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3. The depreciated value of the demolished building repre¬ 
sents part of the cost of the leased property and should be pro 
rated over the life of the lease. (Article 561, Regulations 65.) 

Computation of Tax. 


Net Income as adjusted. 830,100.90 

Income tax at 12 1/2 per cent. 4,887.61 

Tax previously assessed. None 


Deficiency in tax. 84,8S7.61 



Net income reported on return 
Add: 

1. Net loss for 1923. 


862,794.95 


6,320.13 


Total. 

Deduct: 

2. Amortization of old building 

demolished. 

3. Amortization of lease ex¬ 

penses . 


869,115.08 


8648.36 


132.68 

- 7S1.04 


Net income as adjusted.. . 86S,334.04 

Explanation of Changes. 

1. See Explanation 1 for 1924. 

2. See Explanation 3 for 1924. 

3. The amount of expense incurred in connection with the 
99-year lease has been pro rated over the life of the lease. 
See Article 110, Regulations 69. 

Computation of Tax. 


Net income as adjusted. 86S,334.04 

Income tax at 13 per cent. 8S,S83.43 

Tax previously assessed. 8,163.34 

Deficiency in tax. 8720.09 

EMM-3. 
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28 Payment should not be made until a bill is received 
from the Collector of Internal Revenue for yopr district, 
and remittance should then be made to him. 


29 Filed Feb. 14, 1929, United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 42185. j 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


A nswer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, admits 
and denies as follows: 


I. Admits the allegations contained in paragraph I of the 
petition. 

II. Admits the allegations contained in paragraph II of the 
petition. 

III. Admits the allegations contained in paragraph III of 
the petition. 


IV. Denies that the Commissioner erred as alleged in sub¬ 
division IV(1) of paragraph IV of the petition. 

V. Denies generally and specifically each and evefy allega¬ 
tion set forth in taxpayer’s petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is praved that the taxpayer's appeal be denied. 

(Signed.) ~ C. M. CHAREST, 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue. 

Of Counsel: 


PHILIP M. CLARK, 

Special Attorney , 

Bureau of Internal Revenue. 

PCM/MT. 
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30 U. 8. Board of Tax Appeals. Filed Jan. 17, 1930. 

United States Board of Tax Appeals. 

Docket No. 42185. 

Spinks Realty Company, a Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

First Amended Petition. 

Leave from the Board being first had and obtained, the 
petitioner in the above entitled and numbered cause files this 
amended petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth bv the Commissioner of 
Internal Revenue in his notice of deficiency dated November 
12, 192S accompanied by statement symbolized IT:AR:A-2; 
LC-60D, and as the basis of its proceeding alleges as follows: 

I. Petitioner is a corporation organized and existing under 
and bv virtue of the laws of the State of California, with its 
principal office at 80(5 Pershing Square Building, 448 South 
Hill Street, Los Angeles, California. 

II. The notice of deficiency, copy of which marked “Exhibit 

A” is attached hereto, was mailed to petitioner herein 

31 on November 12, 1928. 

III. The deficiency in tax asserted in said notice is the 

sum of 85,607.70, the same being additional income taxes for 

the vears and in the amounts as follows: 

%/ 


Year Amount 

1924 . 84,S87.61 

1925 . 720.09 


Total. 85,607.70 

The amount of such alleged deficiency in controversy is the 
entire sum above set forth. 

IV. The determination of tax set forth in said notice of 
deficiency is based upon the following error: 

1. The Commissioner has erroneously disallowed as a deduc¬ 
tion for the vear 1924 a net loss from the year 1923 in the 
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amount of $43,325.71, said net loss arising from a claimed loss 
of $07,037.50 occasioned through the voluntary demolition of 
a building during the year 1923, and claimed deduction of 
$10,212.83 representing commissions and other expenses paid 
in connection with negotiation of ninety-nine year le^se on the 
property of this petitioner. 

2. The Commissioner has erroneously disallowed a& a deduc¬ 
tion an item of $2,876.36, the same being additional expenses 
paid in 1924 in connection with the negotiation of said ninety- 

nine vear lease. 

%> 

V. The facts upon which petitioner relies as Sustaining 

32 the above assignment of error are as follows: 

1. Spinks Realty Company, petitioner herein, was 
incorporated under the laws of the State of California, on 
June 24, 1919. 

2. Subsequent to said incorporation, and during the year 
1919, there was conveyed to the corporation, in exchange for 
its stock, certain real estate at the northeast corner of Fifth 
and Hill Streets in the City of Los Angeles, State of California, 
on which stood a three-story frame building. 

3. Said building, when acquired by petitioner, had a fair 
value of $75,000.00, the hot water equipment therein had a 
fair value of $2,000.00 and the lighting equipment therein had 
a fair value of $1,500.00. 

4. Petitioner, during the years 1919, 1920, 1921 and 1929, 
sustained and charged off on its books, depreciation on said 
building, hot water equipment and lighting equipment, in 
the sum of $11,462.50. 

5. Prior to and during the year 1923, petitioner had been 
advised from time to time that the authorities of thp City of 
Los Angeles considered the building hereinbefore referred to a 
fire hazard and that said authorities were seriously considering 
its condemnation. Stringent regulations imposed by such 
authorities interfered with the proper maintenance of said 
building and insured its ultimate destruction. 

6. During the year 1923 all existing leases on stores and 
offices in said building expired. 

7. The gross rental under such leases was approximately 

$5,000.00 per month, or $60,000.00 per anntim, and 

33 operating expenses, including taxes, insurance and de¬ 
preciation, were less than $10,000.00 per annujn. 

8. Petitioner was offered for renewal of leases in said build¬ 
ing for a five-year period, increased rentals which would have 
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produced a gross rental of approximately 8120,000 pev annum, 
and a net return from said building in excess of 8110,000.00. 

9. During the year 1923 petitioner received an offer from 
Glenn N. Deuel and G. M. .Scofield to lease said real estate for 
a period of ninety-nine years and to construct thereon a Class 
A. building as security for the payment of rentals under said 
lease. 

10. Fearing condemnation of the frame building then on 
said real estate, petitioner rejected the offers for five-year 
leases on said building and on October 10, 1923, leased said 
real estate to said Glenn X. Deuel and G. M. Scofield for a 
period of ninety-nine years beginning November 1, 1923, the 
lease providing that lessees were to remove the frame building 
located on said real estate without cost to lessor, all of the 
materials in said building so removed to become the property 
of lessees: and that, within five months after the beginning of 
the term of said lease, lessees were to commence the construc¬ 
tion of a new building on said premises. 

11. The rentals under said ninety-nine year lease were 
848,000.00 for the first year, and 890,000.00 per annum for the 
remaining period of said lease, taxes to be paid by lessees. 

12. Pursuant to the terms of said lease, possession of 


34 said real estate was delivered to lessees and said frame 
building of petitioner was by lessees removed in said 
year 1923. 

13. Said lease, among other things, provided that the new 
building to be constructed on said real estate by lessees was to 
remain on the land and become the absolute property of lessor 
upon any termination of the lease. 

14. During the continuance of said lease petitioner has no 
property in, nor right to possession of said building erected by 
lessees on said demised premises. 

15. Petitioner charged off on its books as a loss sustained in 
said year 1923, the sum of 867,037.50, the same being that part 
of the cost to petitioner of said building, hot water equipment 
and lighting equipment which had not been elup’ged off as de¬ 
preciation prior to January 1, 1923, and petitioner further 
claimed said loss as a deduction in computing its taxable net 
income for said vear 1923. 

16. During the year 1923, petitioner paid in commissions 
and other expenses in connection with the negotiation of said 
ninety-nine year lease the sum of 810,212.83, and petitioner 
further claimed such payments as a deduction in computing 
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its taxable net income for said year 1923 and net loss for said 
year applicable to the years 1924 and 1925. 

17. During the year 1924 petitioner paid additional expenses 
in connection with the negotiation of said ninety-pine year 
lease in the amount of S2,S76.36, and claimed such payments 
as a deduction in computing its taxable net income for said 
year 1924. 

35 VI. Wherefore petitioner respectfully prays that this 
Board may hear this proceeding and determin^ that the 
Commissioner has erred as alleged. 

RAYMOND R. HAILS, 

Counsel for Petitioner. 

RAYMOND R. HAILS, I 

1322 Detwiler Bldg., 

412 West Sixth St., 

Los Angeles, Calif., 

Counsel for Petitioner. 

State of California, 

County of Los Angeles, ss: 

John W. Spinks, being first duly sworn, says he is Secretary 
of Spinks Realty Company, above named, and as such is duly 
authorized to verify the foregoing amended petition: that he 
has read the said amended petition and is familiar with the 
statements therein contained, and that the facts therein stated 
are true, except such facts as are stated to be upon information 
and belief, and those facts he believes to be true. 

JOHN W. SPUNKS. 

Subscribed and sworn to before me this 9th day of January 
1930. 

[seal.] JESSIE L. MINER, 

Notary Public in and for the Coun'y 

of Los Angeles, State of California. 

My commission expires Jan. 25, 1932. 


“1 - 


I 
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36 United States Board of Tax Appeals. Filed Feb. 

28, 1930. 

United States Board of Tax Appeals. 

Docket No. 42185. 

Spinks Realty Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer to First Amended Petition. 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Revenue, 
for answer to the first amended petition of the above-named 
taxpayer, admits and denies as follows: 

1. Admits the allegation contained in paragraph 1 of the 
petition. 

2. Admits the allegation contained in paragraph 2 of the 
petition. 

3. Admits the allegation contained in paragraph 3 of the 
petition. 

4. Denies that Commissioner erred as alleged in paragraph 
4(1) and 4 (2) of the petition. 

5. Denies generally and specifically each and every allega¬ 
tion set forth in taxpayer’s petition not hereinbefore admitted, 
qualified or denied. 

Wherefore it is praved that the taxpaver's appeal be denied. 

(Signed.) ~ C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

PHILIP M. CLARK, 

Special Attorney, 

Bureau of Internal Revenue. 

CCH :DM W. 

Copy served 3 10/30. 0. S. M. 

37 A True Copv. Teste: 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 
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21 B. T. A.—. 

United States Board of Tax Appeals. 

Docket Nos. 29879, 42185. 

Promulgated December 12, 1930. 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

1. The depreciated cost of a certain building ownpd by the 
petitioner, removed in 1923 in order to obtain a 99 year lease 
upon the land, held, to represent the cost of said lease to the 
petitioner, which should be capitalized and exhausted over the 
term of the lease. 

2. Fees paid by the petitioner for services in securing said 
lease, are capital expenditures and should be exhausted ratably 
over the term of the lease. 

Raymond R. Hails, Esq., for the petitioner. 

J. Arthur Adams , Esq., for the respondent. 


These proceedings, which were duly consolidated fcjr hearing 
and decision, are for the redetermination of deficiencies in 
income tax asserted by the respondent in the arriounts of 
83,870.82 for the year 1923; 84,887.61 for the year }924, and 
8720.09 for the year 1925. The facts were stipulated, from 
which we make the following: 

38 Findings of Fact. 

The petitioner is a corporation organized under the laws of 
California on June 24, 1919. Later in the year 1919 it issued 
a part of its capital stock in exchange for certain real estate 
located at the northeast corner of Fifth and Hill Streets in the 
City of Los Angeles, California, on which stood a three-story 
frame building. The fair market value of said frame building 
when the petitioner acquired it was 875,000 and the fair 


market values of the hot water equipment and lighting equip¬ 
ment therein were, respectively 82,000 and 81,500. To and 
including October 31, 1923, the petitioner sustained deprecia- 
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tion on said building and equipment in the amount of $14,- 
312.50. The depreciated cost of said building and equipment 
on November 1, 1923, was $64,187.50. 

When the petitioner acquired the real estate mentioned the 
building thereon was under lease to several tenants at rentals, 
the total of which was $58,350 per year. The gross rentals 
from said building for each of the years 1920, 1921 and 1922 
were approximately $58,350. The operating expenses, includ¬ 
ing taxes, insurance and depreciation, for each of said years 
were about $10,000. Said leases expired in the year 1923. 
Prior to their expiration the petitioner was offered for renewals 
thereof for a five-year period, gross rentals of approximately 
$123,000 per year. The petitioner had been advised in 

39 the year 1923 and prior thereto, that said building was 
considered a fire menace by the authorities of Los 

Angeles and that condemnation proceedings were contem¬ 
plated. 

On October 10, 1923, the petitioner leased said real estate to 
Glenn X. Deuel and G. M. Scofield for a term of 99 years 
beginning November 1, 1923, at a rental of $4,000 per month 
for the first twelve months and $7,500 per month thereafter, 
the lessees to assume and pay all taxes and assessments on said 
property during the term of the lease. The lease also provided 
that the lessees should demolish and remove the said frame 
building then on said property and replace it at their own cost 
and expense with a 13-story fireproof building, and that said 
building or any other building that might thereafter be erected 
on the leased premises by said lessees should, upon the termina¬ 
tion of said lease, whether by lapse of time, forfeiture or other¬ 
wise, ‘‘be and remain the absolute property of the lessor." 
The said lessees, or their assigns, in accordance with the terms 
of the said lease, demolished and removed said frame building 
in November, 1923. 

The petitioner in the year 1923 paid to the Charles G. Andrews 
Company $6,500 and to Louis T. Clark $3,500 as commissions 
for their services in negotiating said 99-year lease, and it also 
paid in 1923, $230.05 for miscellaneous expenses in connection 
with the negotiation of said lease. In the year 1924 the 

40 petitioner paid to the Title Insurance and Trust Com¬ 
pany $2,876.36 for services rendered by said company 

in connection with the negotiation of said lease. 

The petitioner, in its return of income for the year 1923, 
deducted as a loss the amount of $67,037.50, representing the 
depreciated cost at January 1, 1923, of the said frame building 
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and equipment, and it also deducted as ordinary and necessary 
business expenses the amount of SI0,230.05 paid in that year 
as commissions and miscellaneous expenses in connection with 
the negotiation of said 99-year lease. In its return for 1924 
the petitioner deducted as an ordinary and necessary business 
expense the amount of $2,876.36 paid to the Title Insurance 
and Trust Company in that year for services in connection 
with the negotiation of said 99-year lease. The respondent 
allowed as a deduction from income for 1923 the amount of 
82,850 for depreciation of said frame building and Equipment 
for the period January 1 to October 31, 1923, inclusive. He 
also determined that the depreciated cost of said frame build¬ 
ing and equipment as of November 1,1923, 864,187.50, together 
with the cost and expense incurred in connection with the 
negotiation of said 99-year lease, should be amortized over the 
life of said lease, and he allowed deductions therefor in 1923, 
1924 and 1925 computed on that basis and determine^ deficien¬ 
cies as above set forth. 

41 Opinion. 

Marquette: The parties hereto have agreed that the peti¬ 
tion in Docket No. 42185 should be dismissed, in so far as it 


relates to the year 1925, and an order to that effebt will be 
entered. 

The first question presented is whether the depreciated cost 
to the petitioner of the frame building and equipment, which 
were demolished and removed from the premises \|hich the 
petitioner leased to Deuel and Scofield should be capitalized 
and deducted ratably by the petitioner over the teiirn of the 
lease, as contended by the respondent, or deducted ip 1923 as 
a loss sustained in that year, as claimed by the petitioner. 
The respondent relies on the decisions of this Board in Charles 
N. Manning , el a/., 7 B.T.A. 286; William Ward , 7 B.T.A. 
1107, and Anahma Really Corporation , 16 B.T.A. 749, [(affirmed 
by the U. S. Circuit Court of Appeals for the Second Circuit, 
May 5, 1930), in which it was held that the unextinguished 
cost of certain buildings removed, or permitted to be removed, 
in order to obtain a long term lease of the land on \^’hich the 
building was situated, represented the cost to the lessor of such 
lease and should be deducted ratably over the terih of the 
lease. 

The petitioner urges, however, that the Manning case, which 
was approved and followed in the Ward and Anahnia Realty 
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Company cases, was predicated on the fact that the income of 
the taxpayers from the property under the 99-year lease was 
considerably better than their income from the property 

42 prior to the execution of the lease, and also better than 
they had any prospect of securing elsewhere, and that 

their only motive in entering into the lease was that of bettering 
their income from the property. The petitioners further say 
that during the year 1923, and prior thereto, they had been 
advised that the authorities of Los Angeles considered the 
building then on their property a lire menace and contem¬ 
plated condemnation proceedings, and that the property with 
the old building on it was capable of producing greater annual 
net revenue than the petitioner received under the 99-year 
lease. 

Assuming that the Manning decision is susceptible of the 
narrow interpretation placed on it by the petitioner, it docs 
not follow that the petitioner has placed itself outside of the 
scope of the case. The stipulated facts, which constitute the 
only evidence before us, show that the petitioner had been 
advised in 1923, and prior thereto, that its building was con¬ 
sidered a fire menace by the authorities of Los Angeles, and 
that condemnation proceedings were contemplated, but they 
do not show that such proceedings were imminent or that they 
in any way induced or impelled the petitioner to enter into the 
99-year lease, which provided for the demolition of the building. 
Furthermore, the stipulated facts do not show that upon the 
execution of the 99-year lease the petitioner was in a less favor¬ 
able position than it was before. It is true that the 

43 99-year lease provided for a smaller annual rental than 
the petitioner could have secured for its frame building 

for the next five years, but it does not follow that a 99-vear 
lease for $90,000 per year is less favorable than a 5-year lease 
on the same property at $113,000 per year. We are unable to 
see anv essential difference between the facts of the instant 
proceeding and those of the cases cited, and we arc of opinion 
that those decisions are decisive of this issue, and that the 
depreciated cost of the building and equipment in question 
represent the cost to the petitioner of the 99-year lease and 
should be amortized over that period. 

The only other question is whether the several amounts 
expended by the petitioner in connection with the negotiation 
of the 99-year lease should be deducted as ordinary and neces¬ 
sary business expenses or capitalized and deducted ratably 
over the period of the lease. The status of expenditures of 
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this kind has been before the Board on a number of occasions 
and the conclusion has been definitely reached and Announced 
that they are capital expenditures and should be amortized 
over the terms of the leases in connection with w J hich they 
were made. Bonwit-Teller & Co., 17 B.T.A. 1019; James 
M. Butler , 19 B.T.A. 718, and Evalena M. Howard , 19 B.T.A. 
SG5. 

Decision will be entered for the respondent. 

(Seal U. S. Board of Tax Appeals, 1924.) 

44 United States Board of Tax Appeals, Washington. 

Docket No. 29879. 

Spinks Realty Company, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion promul¬ 
gated December 12, 1930, it is 
Ordered and decided that there is a deficiency of 83,870.82 
for the year 1923. 

Enter. 

(Signed) JOHN J. MARQUETTE, 

Member United States Board of Tax Appeals. 

Entered Dec. 10, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

mvw. 
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45 United States Board of Tax Appeals, Washington. 

Docket No. 42185. 

Spinks Realty Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, promul¬ 
gated December 12, 1930, it is 

Ordered and decided that there are deficiencies of S4,SS7.61 
and 8720.09 for the years 1924 and 1925, respectively. 

Enter. 

(Signed) JOHN J. MARQUETTE, 

Member United States Board of Tax Appeals. 

Entered Dec. 16, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

mvw. 

46 United States Board of Tax Appeals. Filed Jun. 15, 

1931. 

United States Board of Tax Appeals. 

Docket Nos. 29879 and 421S5. 

Spinks Realty Company, a Corporation, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeals of the District 

of Columbia. 

It is agreed between the parties to these proceedings by 
their respective undersigned attorneys, that, pursuant to 
Section 1002 (d) of the Revenue Act of 1926, the decision of 
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the United States Board of Tax Appeals in the above-named 
proceedings may be reviewed by the Court of Appeals of the 
District of Columbia. 

GEORGE M. MORRI^, 
GEORGE M. MORRIS}, 

Counsel for Petitioner , I 
815 Fifteenth Street N. W., 
Washington, D. C. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue. 

C. 

47 United States Board of Tax Appeals. File(i Jun. 15, 

1931. 

In the United States Board of Tax Appeals. 

Docket Nos. 29,879 and 42,185. 

Spinks Realty Company, a Corporation, Petitioner, 


v. 


David Burnet, Commissioner of Internal 

Respondent. 


Revenue, 


Petition of Spinks Realty Company for Review by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Board of Tax Appeals. 

(Filed June 15, 1931.) 

The Spinks Realty Company, the petitioner in this cause, 
hereby files its petition for a review by the Court of Appeals of 
the District of Columbia of the decision by the United States 
Board of Tax Appeals rendered on December 16, 1930, deter¬ 
mining deficiencies in the petitioner’s Federal income taxes 
for the calendar years 1923, 1924, and 1925, in the respective 
amounts of $3,870.82, $4,887.61, and $720.09, and respectfully 
shows: 

I. 

The petitioner, Spinks Realty Company, is a corporation 
duly organized and existing under and by virtue of tne laws of 
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the State of California, with its principal office in Los Angeles, 
California. 

4S It has been agreed in writing between the said peti¬ 

tioner and the said David Burnet as Commissioner of 
Internal Revenue, the respondent herein, pursuant to the pro¬ 
visions of Section 1002 (d) of the Revenue Act of 1926, that the 
aforesaid decision of the Board of Tax Appeals may be reviewed 
by the Court of Appeals of the District of Columbia. 

II. 


Nature of the Controversv. 


The controversy involves the proper determination of 
the petitioner's liability for Federal income taxes for the 
calendar years 1923, 1924, and 1925. 

The petitioner in the year 1919 acquired certain real estate 
in Los Angeles, California, on which there was located a 
three-story frame building. The building was then profitably 
leased and continued to be so rented until some time in the 
year 1923 when the leases expired. 

In 1923 the authorities of the City of Los Angeles considered 
the building to be a fire menace and contemplated its con¬ 
demnation. The petitioner, advised of this situation, rejected 
certain offers to renew the leases for a five-year period for 
$123,000 per annum, and on October 10, 1923, leased the 
property for a term of 99 years beginning November 1, 1923, 
at a rental of $4,000 per month for the first twelve months, 
and $7,500 per month thereafter. The lease provided that the 
lessees should demolish and remove the frame building then 
on the property and replace it with a 13-storv fireproof building. 

The old building was accordingly demolished and re- 
49 moved in November, 1923. 

The petitioner in the year 1923 paid out $10,000 as 
commissions for services in negotiating the lease, and $230.05 
for miscellaneous expenses in connection therewith, and in 1924 
paid the further sum of $2,876.36 for other services relating 
to the negotiation of the lease. 

In its income tax return for 1923, the petitioner deducted 
as a loss the depreciated value of the building demolished, 
and also deducted as ordinary and necessary business expenses 
the amounts paid in that year as commissions and expenses in 
connection with the negotiation of the lease, resulting in a net 
loss for that year. In its return for 1924 the petitioner deducted 
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as an ordinary and necessary business expense the ajnount paid 
out in that year for services relating to the negotiation of the 
lease and deducted also the amount of the net loste sustained 
during the year 1923. In its return for 1925 the petitioner de¬ 
ducted the 1923 net loss to the extent that it was in excess of 
the net income for 1924. The Commissioner <j)f Internal 
Revenue held that the loss sustained on the demolition of the 
building and the amounts paid out in negotiating the lease 
should be amortized over the life of the lease, disallowed the 
deductions claimed by the petitioner, and determined the 
deficiencies for the years 1923, 1924, and 1925, as aforesaid. 

These determinations of the said Commissioner were duly 
placed in issue before the Board of Tax Appeals in two separate 
proceedings, one relating to the deficiency determined for 
1923 (Docket No. 29879), and the other involving the de¬ 
ficiencies asserted for 1924 and 1925 (Docket No. 
50 42185). The two proceedings were later CQnsolidated 

by order of the Board and tried upon an agjreed state¬ 
ment of facts. On December 12, 1930, the Board promulgated 
its findings of fact and opinion, sustaining the action of the 
respondent, and on December 10, 1930, entered its decision 
to that effect. 

III. 

The said Spinks Realty Company, being aggrieved by the 
findings of fact and conclusions of law contained in the said 
findings and opinion of the Board, and by its decision entered 
pursuant thereto, desires to obtain a review thereof by the 
Court of Appeals for the District of Columbia. 

IV. 

Assignments of Error. 

The petitioner assigns as error the following 


acts and 

_ _ W I 

omissions of the Board of Tax Appeals: 

(1) The failure to allow as a deduction from the petitioners 

gross income for the year 1923 the depreciated value on 

November 1, 1923, of the building demolished and removed 

in that vear. 

%/ 

(2) The failure to find that the petitioner su|< 
deductible loss by reason of the demolition and removal of its 
building. 

(3) The failure to find the practical necessity upon the 
petitioner to provide for the demolition of the building by 


i 

Lstained a 
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virtue of the intended condemnation of the building as a 
fire menace. 

51 (4) The holding that the loss sustained on the demoli¬ 
tion of the building represented the cost to the petitioner 

of the 99 year lease. 

(5) The failure to find, if the demolished building was the 
consideration for the 99 year lease, that there was an exchange 
of assets giving rise to a deductible loss. 

(6) The failure to allow as deductible expenses for the years 
in which paid, the amounts paid as commissions and expenses 
in negotiating the lease. 

(7) The holding that these commissions and expenses paid 
in negotiating the lease were “capital expenditures." 

(8) The failure to determine that the petitioner sustained a 
net loss for the year 1923 of $43,325.71 and to apply such loss 
in reduction of the net income for the years 1924 and 1925. 

(9) The finding of deficiencies for the years 1923, 1924, and 
1925, in lieu of a determination that there is no income tax 
due from the petitioner for any of the years in controversy. 

GEORGE M. MORRIS, 

ALLEN H. GARDNER, 

1 Counsel for Petitioner, 

'' 815 Fifteenth Street X. Jf\, 

i Washington , D. C. 

Of Counsel: 

RAYMOND R. HAILS, 

Los Angeles, California. 

KIXMILLER, BAAR & MORRIS, 

Washington, D. C. 

52 District of Columbia, ss: 

Allen H. Gardner, being first duly sworn, says that he is 
counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar with 
the statements contained therein: and that the statements 
made arc true to the best of his knowledge, information and 
belief. 

ALLEN H. GARDNER. 

Subscribed arid sworn to before me this 15th day of June, 

1931. 

(Sgd.) ERNEST 0. PALARD [seal.] 

Notary Public. 
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53 United States Board of Tax Appeals. Filed Jun. 15,1931. 

i 

United States Board of Tax Appeals. 

Docket Nos. 29879 and 42185. 

Spinks Realty Company, a Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review. 

To C. M. Charest, 

General Coun.se!, Bureau of Internal Revenue'^ 
Washington, D. C.: 

Please take notice that we filed on the 15th day| of June, 
1931, with the Clerk of the United States Board of Ta^c Appeals 
at Washington, D. C. a petition for review by the 
Appeals of the District of Columbia of the decision of the 
Board heretofore rendered in the above-entitled causes. A 
copy of the petition for review and the assignments c(f error as 
filed is hereto attached and served upon you. 

Respectfully, 

“ GEORGE M. MORRIS, 

ALLEN H. GARDNER, 

Counsel for Petitioner , 

SI5 Fifteenth Street N. If. 

Washington , D. C. 

Personal service of the foregoing notice, together with a 
copy of the petition for review and assignments of eijror men¬ 
tioned therein, is hereby acknowledged this 15th day of 
June, 1931. 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue , 

Counsel for Respondent. 

C. 
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54 United States Board of Tax Appeals. Filed Oct. 6,1931. 

United States Board of Tax Appeals. 

Docket Nos. 29879 and 42185. 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Praci pc. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to make a transcript of the record 
in the above-entitled consolidated cause, transmit and deliver 
the same to the Court of Appeals of the District of Columbia, 
pursuant to the review taken in said cause, and to include in 
such transcript of record, copies duly certified as correct of the 
following: 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

(a) Original petitions in docket numbers 29879 and 42185. 

(b) Amended petitions in docket numbers 29879 and 42185 
excluding copies of deficiency letters annexed to amended 
petitions as “Exhibit A.” 

(c) Respondent's answer to each petition. 

55 3. Findings of fact, opinion, and decision of the 

Board. 

4. Petition for review and notice of filing thereof with 
acknowledgment of service. 

5. Stipulation under Section 1002 (d) of the Revenue Act 
of 1926 for review by the Court of Appeals of the District of 
Columbia. 

6. Board orders of August 1, 1931, and September, 1931, 
enlarging time for transmission and delivery of record. Not 
included in record. 

7. This pnecipe. 

GEORGE M. MORRIS, 

ALLEN H. GARDNER, 

• Counsel for Petitioner, 

American Security Building, 

Washington, D. C. 

Of Counsel: 

RAYMOND R. HAILS, 

Los Angeles , California. 

KIXMILLER, BAAR & MORRIS, 

Washington, D. C. 
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Personal service of a copy of the foregoing praecipe; is hereby 
acknowledged this 6th day of October, 1931. 

C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue. 

S. 

56 Docket Nos. 29879-42185. 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tai Appeals, 
do hereby certify that the foregoing pages 1 to 55, inclusive, 
contain and are a true copy of the transcript of record, papers 
and proceedings on file and of record in my office as called for 
by the Praecipe in the appeal (or appeals) as above numbered 
and entitled. 

In testimony whereof, I hereunto set my hand and affix the 
seal of the United States Board of Tax Appeals, at Washington, 
in the District of Columbia, this 23rd day of October, A. D. 
1931. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

57 United States Board of Tax Appeals. 

Docket Nos. 29879, 42185. 

Spinks Realty Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and for 
transmission and delivery of the record sur petition for review 
of the above entitled proceeding by the Court of Appeals for 
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54 United Spates Board of Tax Appeals. Filed Oct. 6,1931. 

United States Board of Tax Appeals. 

Docket Nos. 29879 and 42185. 

Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prod pc. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to make a transcript of the record 
in the above-entitled consolidated cause, transmit and deliver 
the same to the Court of Appeals of the District of Columbia, 
pursuant to the review taken in said cause, and to include in 
such transcript of record, copies duly certified as correct of the 
following: 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

(a) Original petitions in docket numbers 29879 and 42185. 

(b) Amended petitions in docket numbers 29879 and 42185 
excluding copies of deficiency letters annexed to amended 
petitions as “Exhibit A.*' 

(c) Respondent’s answer to each petition. 

55 3. Findings of fact, opinion, and decision of the 
Board. 

4. Petition for review and notice of filing thereof with 
acknowledgment of service. 

5. Stipulation under Section 1002 (d) of the Revenue Act 
of 1926 for review by the Court of Appeals of the District of 
Columbia. 

6. Board orders of August 1, 1931, and September, 1931, 
enlarging time for transmission and delivery of record. Not 
included in record. 

7. This precipe. 

GEORGE M. MORRIS, 

ALLEN H. GARDNER, 

Counsel for Petitioner , 

American Security Building, 

Washington, I). C. 

Of Counsel: 

RAYMOND R. HAILS, 

Los Angeles, California. 

KIXMILLER, BAAR & MORRIS, 

Washington, D. C. 
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is hereby 


Personal service of a copy of the foregoing praecipe 
acknowledged this 6th day of October, 1931. 

C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 
S. 

56 Docket Xos. 29879-42185. 

Spinks Realty Company, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Responjlent. 


Appeals, 
inclusive, 
d, papers 
balled for 


affix the 


Certificate. 

I, B. 1). (lambic, Clerk of the U. S. Board of Taxj 
do hereby certify that the foregoing pages 1 to 55, 
contain and are a true copy of the transcript of recor 
and proceedings on file and of record in my office as 
by the Praecipe in the appeal (or appeals) as above pumbered 
and entitled. 

In testimonv whereof, I hereunto set my hand and 
seal of the United States Board of Tax Appeals, at Washington, 
in the District of Columbia, this 23rd day of October, A. D. 
1931. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

i 

57 United States Board of Tax Appeals. 

Docket Xos. 29879, 42185. 

Spinks Realty Company, Petitioner, 

| 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and for 
transmission and delivery of the record sur petition for review 
of the above entitled proceeding by the Court of Appeals for 
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the District of Columbia be and it is hereby extended to 
September 18, 1931. 

(Signed) CHARLES P. SMITH, 

Member. 

Dated Washington, D. C., August 1, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
5S United States Board of Tax Appeals. 

Docket Nos. 29879, 421 So. 


Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 


Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and for 
transmission and delivery of the record sur petition for review 
of the above entitled proceeding by the Court of Appeals for 
the District of Columbia be and it is hereby extended to 
October 1!), 1931. 

(Signed) LOG AX MORRIS, 

Member. 

Dated Washington, D. C., September 17, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

59 United States Board of Tax Appeals. 


Docket Xos. 29S79 and 42185. 


Spinks Realty Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of the 
record sur petition for review of the above entitled proceeding 
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in the Court of Appeals for the District of Columbia, be and 
it is hereby extended to October 31, 1931. 

(Signed) LOGAN MORRIS. 

Member. 

Dated Washington, D. C., Oct. 19, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5535. 
Spinks Realty Company, appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Oct. 29, 1931. Henry W. Hodges, Clerk. 


(1379) 
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(Emirt of Appeals, Sistrirt nf Columbia 

No. 5535 

SPINKS REALTY COMPANY, 

Appellant, ! 

V. 

DAVID BURNET, 

Commissioner of Internal Revenue, 

Appellee. 

ON PETITION TO REVIEW THE DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS 

BRIEF FOR APPELLANT 

HOLDING BELOW 

The opinion of the United States Board of Tax 
Appeals (R. 27-31), covering two proceedings which 
had been consolidated for hearing (R.27), wa^ re¬ 
ported at 21 B. T. A. 674. This opinion held for the 
respondent below (appellee here), and judgments 
were accordingly entered on December 16, 1930 (R. 
31,32). | 


(1) 
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JURISDICTION 

This appeal is taken from the aforesaid judgments 
of the United States Board of Tax Appeals by an 
agreement between the parties as to venue, and a 
petition for review filed on June 15, 1931, pursuant 
to sections 1001 (a) and 1002 (d) of the Revenue 
Act of 1926 (Act of February 26, 1926. c. 27, 44 Stat. 
at L. 9, 109, 110). (R. 32-36.) 

STATEMENT OF THE CASE 

The controversy involves the appellant corpora¬ 
tion’s Federal income taxes for the calendar vears 

V 

1923, 1924. and 1925 (R. 27). The issues were taken 
to the Board of Tax Appeals in two separate pro¬ 
ceedings; one for the year 1923, and the other for the 
years 1924 and 1925, but these were later consoli¬ 
dated before the Board and are consolidated for the 
purposes of this appeal (R. 4, 14. 15, 27, 33). 

The appellant in the year 1919 acquired certain 
real estate in the City of Los Angeles, California, on 
which stood a three-story frame building (R. 27). 
The property was then profitably leased and contin¬ 
ued to be so rented until some time in the vear 1923 

V 

when the leases expired (R. 28). 

Prior to the expiration of the leases, the appellant 
was offered for renewals thereof, gross annual rentals 
of approximately $123,000 (R. 28). The appellant 
was advised, however, that the citv authorities con- 
templated the condemnation of the building as a fire 
menace, and, instead of agreeing to renew the leases 
on the old building, rented the property on October 
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10, 1923, for a term of 99 years commencing Noyem- 
ber 1, 1923, at a monthly rental of $4,000 for the 
first year, and $7,500 thereafter (R. 28). The ^ease 
provided that the lessees should demolish and reipove 
the frame building and replace it with a thirtjeen- 
story fireproof building and that the new buildiiig or 
any other building that might thereafter be erected 
on the premises should upon termination of the lease 
be the property of the lessor (R. 28). The old build¬ 
ing was accordingly demolished and removed in No¬ 
vember, 1923 (R. 28). The depreciated co: 
frame building (including hot water and 
equipment therein) immediately before its 
tion amounted to $64,187.50 (R. 27. 28). 

The appellant in the year 1923 paid out $10,000 
as commissions to certain parties for their services 
in negotiating the 99-year lease, and $230.05 for inis- 
cellaneous expenses in connection therewith, anji in 
1924 paid the further sum of $2,876.36 for other serv¬ 
ices related to the negotiating of the lease (R. [28). 

In its income tax return for 1923, the appellant 
deducted as a loss the depreciated value of the build¬ 
ing demolished, and also deducted as ordinary and 
necessary business expenses the amounts paid in ihat 
year as commissions and expenses in connection \jvith 
the negotiation of the lease, resulting in a net lods in 
the appellant’s business for that year (R. 8, 28, 29). 
In its return for 1924 the appellant deducted as; an 
ordinary and necessary business expense the amount 
paid out in that year for services relating to the nego¬ 
tiation of the lease and deducted also the amount of 
the net loss as computed for the year 1923 (R. 19, 


t of the 
lighting 
derpoli- 
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29). The appellant in its return for 1925 deducted 
the net loss as computed for the year 1923 to the 
extent that it exceeded the net income as computed 
for 1924 (R. 20). The Commissioner of Internal 
Revenue, the appellee herein, held that the depre¬ 
ciated cost of the building demolished and the 
amounts! paid out in negotiating the lease should be 
amortized over the term of the 99-year lease, disal¬ 
lowed the deductions claimed by the petitioner, and 
determined deficiencies for the vears 1923, 1924, and 
1925, in the respective amounts of $3,S70.S2, 
S4.S87.61, and S720.09 (R. S, 19, 20, 27, 29). 

These determinations of the said Commissioner 
were placed in issue before the Board of Tax Ap¬ 
peals (R. 27-31). The Board held that the depre¬ 
ciated cost of the demolished building and equipment 
became the cost to the appellant of the 99-year lease 
to be amortized over the full term, and that the 
amounts expended in connection with the negotia¬ 
tion of the lease were capital expenditures also to be 
spread over the leasehold period (R. 30, 31). 

QUESTIONS INVOLVED 

There are presented for review two questions of 
law: 

1. Was the depreciated cost of the building de¬ 
molished during the year 1923 allowable as a deduc¬ 
tible loss in computing net income for that year, as 
claimed by the appellant, or did it become the cost 
to the appellant of the 99-year lease to be amortized 
over the leasehold term as held by the Board of Tax 
Appeals? 


5 


2. Were the expenses paid out in negotiating the 
lease deductible in computing the appellant's net in¬ 
come for the years in which paid, or should they be 
prorated and deducted ratably over the term of the 
lease? 

ERRORS RELIED UPON 

The following acts and omissions of the Board of 
Tax Appeals are relied upon as errors: 

1. The failure to allow as a deduction from the 
appellant's gross income for the year 1923, the depre¬ 
ciated value on November 1, 1923, of the building 
demolished and removed in that vear. 

2. The failure to allow as deductible expenses 
for the years in which paid, the amounts paid as Com¬ 
missions and expenses in negotiating the lease. 

THE ARGUMENT 

I. The appellant is entitled to deduct from its gross income 
as a loss sustained during the taxable year 1923, the depre¬ 
ciated cost value of the obsolete, frame building which 
was demolished and removed in that year. 

I 

At the time of the execution of the lease of Octo¬ 
ber 10, 1923, the appellant had a substantial invest¬ 
ment (after allowing for sustained depreciation) in 
a three-storv, frame building, which had become ob¬ 
solete (R. 27, 2S). Whether occasioned by threat of 
condemnation as a fire hazard, or by obsolescence in 
a locality requiring high, modern buildings, the fact 
is that the building had become devoid of useful or 
economic value. The contracting parties, recogniz¬ 
ing this fact, agreed upon its demolition and removal. 
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The building was accordingly demolished and re¬ 
moved, thus substantiating, it seems, this recognition 
of worthlessness. Under such circumstances should 
the depreciated cost of the building be held a deduc¬ 
tible loss in the vear when it was determined worth- 
less and was abandoned and demolished, or should 
the cost, of the building be amortized and deducted 
over a period of 99 years subsequent to the termina¬ 
tion of its useful and physical life? 

The General Rule. 

The statute provides for the deduction of losses 
“sustained during the taxable year and not compen¬ 
sated for by insurance or otherwise.** 1 That this pro¬ 
vision sanctions the deduction as a loss of the depre¬ 
ciated cost value of a building or other tangible prop- 
ertv which is voluntarilv removed, demolished or 

%/ v 

scrapped, appears never to have been questioned as 
a matter of general principle. 2 Unless there is a 


1 . Section 234 (a) of the Revenue Act of 1021 (Act of November 23, 
1021 . c. 136. 42 Stat. at L. 227) provides: 

“That in computing the net income of a corporation subject tc« 
the tax imposed by section 230 there shall be allowed as deductions. 

* * it * *C 

“(4) Losses sustained during the taxable year and not compen¬ 
sated for by insurance or otherwise;” 

2 . The Treasury Department's application of the provisions of Sec. 
234 (a) (4) of the Revenue Act of 1021 to the voluntary demoli¬ 
tion of buildings is contained in Art. 142. Treasury Regulations 62, 
as follows: 

“Loss due to the voluntary removal or demolition of old build¬ 
ings. the, scrapping of old machinery, equipment, etc., incident to 
renewals and replacements will be deductible from gross income in 
a sum representing the difference between the cost of such property 
demolished or scrapped. less salvage, and the amount of depreciation 
sustained with respect to the property prior to its demolition or 
scrapping * * 

Almost identical provisions appear in earlier and later Treasury 
Regulations. 
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legitimate reason for making an exception, that rule 
should apply here. 

Originally there was only one expressed restriction 
(an amplification of, rather than an exception to, the 
rule) on the principle that a deductible loss arises 
from the voluntary demolition of a building. This 
qualification, laid down by the Treasury Depart¬ 
ment, 3 quite properly holds that a taxpayer who pur¬ 
chases a building site upon which is located ap old 
building which he does not want and which he pro¬ 
ceeds to raze for the purpose of erecting another, 
sustains no loss by reason of the demolition of the 
old building because presumably his capital invest¬ 
ment (the purchase price of the realty plus the cost 
of removing the useless building) is paid solely for 
the land. For a long time the principle (qualified as 
stated in the preceding sentence) that a taxpayer 
sustains a deductible loss upon the voluntary demoli¬ 
tion of a building was followed by the Treasure De- 
partment with no published ruling indicating an ex¬ 
ception where the demolition is accomplished by the 
taxpayer's lessee. It was not, we believe, until after 
the proceedings in Manning et al. v. Commissioner , 

3. Article 142. Treasury Regulations 62 (substantially identical 
corresponding articles in prior and subsequent regulations) 
vides in part: 

“When a taxpayer buys real estate upon which is located a t 
ing which he proceeds to raze with a view to erecting the 
another building, it will be considered that the taxpayer has 
tained no deductible loss by reason of the demolition of the old 
building, and no deductible expense on account of the cost of such 
removal, the value of the real estate, exclusive of old improve¬ 
ments, being presumably equal to the purchase price of the land 
and building plus the cost of removing the useless building." 
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7 B. T. A. 286, were instituted that the Commissioner 
of Internal Revenue ever attempted to make of such 
a situation, an exception to the general rule. 

Manning et al. v. Commissioner—An Excep¬ 
tion to the General Rule. 

In Manning et al. v. Commissioner, 7 B. T. A. 2S6, 
the petitioners acquired improved real estate in 1920. 
In the following year they leased the property for 
99 years to a lessee who agreed to remove the build¬ 
ings situated on the property and to erect a new 
building in their place. The old buildings were de¬ 
molished by the lessee in 1921. The petitioners 
claimed a deductible loss in the amount of the unex¬ 
tinguished cost of the old buildings. The Commis¬ 
sioner disallowed the loss on the ground that the 
relatively short interim between the purchase of the 
property and the execution of the lease established 
that the entire price paid for the realty was allocable 
to the land, that the petitioners did not have any 
capital investment in the old buildings, and that their 
demolition did not. therefore, entail any loss. 4 When, 
however, the Commissioner made answer to the peti¬ 
tion filed by the taxpayer with the Board of Tax Ap¬ 
peals on appeal from the Commissioner's ruling, he 
decided to justify his disallowance of the claimed 
loss on another ground, namelv, bv introducing the 

then novel defense that bv the value to them of the 

%/ 


4. This action was on the authority of Article 142, Regulations 62. 
supra p. 7. 
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new lease the petitioners were compensated for any 
loss suffered by them through the demolition of the 
buildings. With that contention, the Board of Tax 
Appeals concurred in an opinion which forms the 
basis for its later decisions including that in the in¬ 
stant case, Spinks Realty Company v. Commissioner , 
21 B. T. A. 674. Thus originated the rule complained 
of—an exception to the general rule that permit|s the 
deduction as a loss of the unextinguished cost of a 
demolished building. 

The substance of the Board's opinion in Manning 
et al. v. Commissioner , 7 B. T. A. 286, follows: 

"‘Prior to the execution of the lease the pe¬ 
titioners had land and buildings from Which 
they were deriving income in the form of rent, 
and also land. After the execution of the 
lease, they had only the land and were lessors 
under a more advantageous lease than ithev 
formerly had. Did they part with the build¬ 
ings, without receiving compensation there¬ 
for, quid pro quo? That the lease in question 
was a favorable one is admitted by the peti¬ 
tioner and that they improved their position 
thereby is shown by the fact that their rentals 
were substantially greater under the new lease 
than those being received prior to October 31, 

1921, from the old buildings. * * * 

> 1 / ^ ^ ^ ^ 

""Taken by itself, the petitioners undoubted¬ 
ly would be said to have sustained a loss in 
the demolition of their buildings, but when 
considered in connection with the entire trans¬ 
action entered into on October 31, 1921, the 
Board is of the opinion that the removal of 
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the buildings was fully compensated for in the 
rights acquired under the lease and that the 
cost of the buildings, less sustained deprecia¬ 
tion, is properly allocable to the cost of secur¬ 
ing the lease. In other words, there was in 
this instance what amounted to a substitution 
of assets: instead of an asset in the form of 
buildings, the petitioners now have another 
asset, viz., a lease, the giving up or voluntary 
destruction of the buildings being a necessary 
incident to the acquisition of the lease.** 

The Manning Case Rule Is Founded Upon a 
Fallacious Premise. 

The Board's conclusion in the Manning cases is 
patently based on the premise “that the removal of 
the buildings was fully compensated for in the rights 
acquired under the lease.” that those rights were 
“quid pro quo" for the buildings. This premise was 
not supported in the Board's opinion by expressed 
reasons, but. possibly because the petitioners' argu¬ 
ment was directed to another phase of the case, was 
assumed as correct. But it is in this very premise 
that the point of error lies. 

The fallacy in the Board's assumption lies in its 
failure to recognize that the lessors' rights under the 
new lease are the “ quid pro quo", not for the old 
buildings, but for the new use of their land. They 
do not receive anything for the undepreciated value 
of their old buildings. Xo one wants these. All par¬ 
ties to the transaction (who were in a superior posi¬ 
tion to judge) agreed that the removal of the old 
buildings was economically wise. Their judgment 
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was that the land was worth as much or more with¬ 
out the old buildings. It follows, therefore, that the 
parties attached no value to the old buildings^the 
lessee (who destroyed them) was not paying, nc^r the 
lessors receiving, any consideration for them. 

The result of the operation is to release the in¬ 
creased value of the land for employment at a new 
rental. This use of the land, and this use only, is the 
thing for which the lessee pays. For this increased 
value, the lessors receive rent. This rent, which thev 
report as income, arises from the use of their i:and, 
not from the use of their old buildings. Their return 
on those has ceased. Hence, the new income from 
the land, and anv other beneficial rights thev may 
receive under the lease, are not quid pro quo fof the 
unextinguished capital which they had invested in 
the old buildings. 

If a merchant, the owner of a shop, determined to 
sell the out-moded merchandise in the shop b^low 
cost, or scrap it for no return, in order to clear the 
premises for rental to a new tenant, would anyone 
be heard to contend that he did not experience a de¬ 
ductible loss on such a disposition of his inventory? 
Could it seriously be urged that the loss on his ^ales 
of his obsolete stock constituted the cost to hiiki of 
the lease to the new tenant? Or that he could not 
deduct the loss from his gross income in the yedr in 
which it occurred? The new tenant would be giving 
nothing for the old stock. There could be no quid 
pro quo there. Similarly there is no quid pro quo 
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for old buildings in the rental and other obligations 
a lessee assumes for the new use of land. 5 

The quid pro quo premise on which the rule in the 
Manning cases entirely rests is demonstrably falla¬ 
cious. 

There Is No Valid Reason for Denying The 
Loss Claimed. 

Turning from the ground, to us fallacious, upon 
which the Board bases its holding in the Manning 
and instant cases, let us consider various other pos¬ 
sible objections to the allowance of the loss to deter¬ 
mine whether there are legitimate reasons for its 
denial. 

It might be urged that the passing of the leasehold 
interest to the lessee in some manner deprives the 
lessor of the right to a loss upon demolition, but the 
lessor’s interest in a building is admittedlv such an 
interest as is subject to loss. Article 4S of Treasury 
Regulations 45, 62. 6 65, 69, and Article 63, Treasury 
Regulations 74. Indeed, it was specifically held in 
Ingle v. Gage , 52 F. (2d) 73S, that a lessor sustained 


5. The conclusion that nothing was paid by the lessee for the old 
buildings is supported by Article 142. Treasury Regulations 62. 
supra . p. 7, in the rule that a taxpayer purchasing improved 
property may not allocate any part of the purchase price to old 
buildings located thereon, if he proceeds to raze them with a view 
to erecting another. 

6 . Article 4$. Treasury Regulations 62. provides in part as follows: 

if the buildings or improvements [erected or made by a lessee] 
are destroyed prior to the expiration of the lease, the lessor is 
entitled to deduct as a loss for the year when such destruction takes 
place the amount previously reported as income because of the erec¬ 
tion of such buildings or improvements, less any salvage value sub¬ 
ject to the lease, to the extent that such loss was not compensated 
by insurance."' 
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a loss upon demolition. Hence, there can be no legi¬ 
timate basis for denying the deduction because' the 
fee-owner of the building has conveved a leasehold 

o v 

interest to a lessee. 

Or it might be said upon superficial analysis that 
the lessor sustains no loss because of the lessee’s 
agreement to replace the old building with a new 
structure. But the obligation to erect the new build¬ 
ing was obviously not quid pro quo for the old] de¬ 
molished building as we have seen supra, pp. 10-12. 

Again, it might be argued that the lessor ha^ not 
suffered detriment from the transaction as a w^iole, 
and should not, therefore, be allowed a deduction for 
tax purposes. But this is not tenable for several 
reasons: (1) The offset, if any, to the loss on the 
old building results from appreciation in the value 
of the land and is not in consideration of the build¬ 
ing; (2) the capital investment in a building has 
always been considered separate from that in the 
land for purposes of computing depreciation or loss 
upon destruction; (3) the rights flowing to the lessor 
consist of stipulated rentals and the new building to 
be erected, the value of each of which must be re¬ 
turned as taxable income by the lessor ; 7 (4) a fee- 

7. See Article 4$. Treasury Regulations 45. 62. 65. 69. and Article 63, 
Regulations 74. The most recent regulation on the taxability to a 
lessor of the value of a building constructed by his lessee is Article 
63. Regulations 74. which provides in pertinent part as follows: 

“When buildings are erected or improvements made by a jessee 
in pursuance of an agreement with the lessor, and such buildings or 
improvements are not subject to removal by the lessee, the lessor 
may at his option report the income therefrom upon either of the 
following bases: 

“(a) The lessor may report as income at the time when such 
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owner who demolishes his own building is entitled 
to deduct as a loss the unextinguished cost of the 
building, even though he is presumably benefited by 
his action; (5) there is reasonable basis in the case 
at bar for belief that the appellant-lessor suffered 
detriment, particularly when the coercive condem¬ 
nation threat is considered. 

We can not discover any possible support for the 
Board's position more substantial than the argu¬ 
ments suggested above, and yet they fail upon analy¬ 
sis. We submit that there is no valid objection to 
the allowance of the loss. 

There Are Persuasive Reasons For Allowing 
The Loss Claimed. 

It is fundamental in income tax law that a taxpay¬ 
er should recover his investment in a depreciable 
capital asset over its useful life. This is conspicu- 
ouslv evident in the long established and universallv 
recognized regulations of the Treasury Department 
providing for depreciation of such an asset over its 
useful life. s for the allowance of the unextinguished 


buildings or improvements are completed the fair market value of 
such buildings or improvements subject to the lease. 

“(b) The lessor may spread over the life of the lease the esti¬ 
mated depreciated value of such buildings or improvements at the 
expiration of the lease and report as income for each year of the 
lease an aliquot part thereof." 

S. Articles 165 and 166. Treasury Regulations 62 (similar to corre¬ 
sponding articles in earlier and later regulations) read in pertinent 
part as follows: 

‘“Art. 165. * * The capital sum to be replaced should be charged 
off over the useful life of the property either in equal annual in¬ 
stallments or in accordance with any other recognized trade prac- 
tice * * */’ 

“Art. 166. * * If it develops that an error was made in estimating 
the useful life of the property, the plan of computing depreciation 
should be modified and the balance of the cost of the property * * 
should be spread over the estimated remaining life of the property/’ 
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cost of a capital asset which has lost its useful value 
as a loss in the year when it is permanently discard¬ 
ed or abandoned, 9 and for the allowance of the de¬ 
preciated cost of a building as a loss upon demoli¬ 
tion. 10 Notwithstanding this fundamental prin¬ 
ciple, the Board rule would require the depreci ated 
cost of the old building to be recovered over a period 
of 99 years subsequent to the termination of its use¬ 
ful life, its abandonment, and its demolition, a much 
longer period even than if the building had been al¬ 
lowed to stand, subject to normal wear and tear. 

If, instead of accomplishing the result throujgh a 
lessee, the appellant corporation had itself demol¬ 
ished the old building, it is clear that a deductible 
loss would have resulted. The deductibility o" the 
amount would not have been in anv way affected, of 
course, by the purpose for which the building was 
destroyed, whether to erect a new building or to intake 


0 . Article 143. Treasury Regulations 62 (almost identical with corre¬ 
sponding articles in prior and subsequent regulations) provildes in 
part as follows: 

“When through some change in business conditions, the useful¬ 
ness in the business of some or all of the capital assets is suddenly 
terminated, so that the taxpayer discontinues the business or dis¬ 
cards such assets permanently from use in such business, he may 
claim as a loss for the year in which he takes such action the dif¬ 
ference between the cost * * of any assets so discarded (less any 
depreciation sustained and allowable as a deduction in computing 
net income) and its salvage value remaining. * * The exception 
[to the rule requiring a sale or other disposition of property in order 
to establish a loss] applies to buildings only when they are perma¬ 
nently abandoned or permanently devoted to a radically different 
use ** * 

10. Article 142. Treasury Regulations 62, supra, p. 6. 
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other use of the property. 11 It is difficult to see why 
the loss should be denied where the owner accom¬ 
plishes the same result through a lessee. The funda¬ 
mentals ; of the situation are the same in the two 
cases: in,each the capital investment of the fee-owner 
is destroyed. The only difference is that in the in¬ 
stant case a lease is executed before the building is 
demolished, but this is unimportant because (a) a 
loss is recognized upon abandonment of a building 
before demolition 12 and (b) the lessor has such an 
interest in improvements on the leasehold as is sub¬ 
ject to loss. 13 So far as the resulting ‘‘benefits*' from 
the destruction of the buildings are concerned, there 
would seem to be more advantage accruing to the 
owner who demolishes his own building voluntarily, 
than where, as here, the owner, fearing condemnation 
of his building, is moved to provide for its demolition 
partly from compulsion. 

Moreover, the refusal to allow the claimed loss as 
a deduction is inconsistent with the recognized treat¬ 
ment given to other income tax problems arising out 
of the same facts. For example, the lessor, we have 
seen, must report in his income the rentals received 
and the value, subject to the lease, of the new build¬ 
ing. 14 To deny the loss on the old building on the 


11 . Article 142, Treasury Regulations 62. supra , p. 6. 

If the loss on demolition by the owner were denied because the 
demolition was beneficial. Article 142 would be devoid of meaning 
because presumably no owner would demolish his building unless 
he considered it advantageous to do so. 

12 . Article 143. Regulations 62. supra, p. 15. 

13. Article 4$. Regulations 62. supra, p. 12. 

14. Article 63. Treasury Regulations 74. supra, pp. 13. 14. 
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ground that its depreciated value is the cost (>f ac¬ 
quiring the lessee's obligations, and at the same time 
require the full value of those obligations (subject 
to the lease) as they accrue each year to be included 
in income, seems inconsistent and inequitable. The 
denial of the loss also affords an anomaly in another 
direction: the depreciated cost of the old building is 
allowed to be charged off during the same period 
when depreciation on the lessee's investment i|n the 
new building is being allowed to the lessee. 15 

In essence, this case is like that where a manufac¬ 
turer, owning machinery which, though capable of 
producing, has become obsolete, finds it economically 
wise to discard the old machinery and acquire new. 
If the cost of the equipment has not been recovered 
by charges for depreciation and obsolescence, the 

manufacturer has indubitablv sustained a deductible 

%/ 

loss. 16 Who would deny him the loss if, instead of 
discarding the old machinery himself, he leases the 
plant to a lessee who directly after taking the lease 
removes the obsolete equipment to make way for 
new? One would hardly say that the original owner 
has received compensation for the old equipment, 
or that there has been a “substitution of assets’ (as 


15. It is well settled, of course, that the lessee is entitled to -ecover 
the cost of buildings erected by him over the leasehold term, or. 
if that term exceeds the life of the buildings, over the life of the 
latter. (Article 109. Treasury Regulations 45 and 62; Art. 110. 
Regulations 65 and 69; Art. 130, Regulations 74.) 

16. Article 142, Treasury Regulations 62, supra, p. 6. 
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the Board would have it 17 ), or that the depreciated 
value of the old equipment is “the cost of securing 
the lease.” 17 

The foregoing reasons, it seems, persuade that the 
deduction claimed should be allowed. 

The Decisions Subsequent To The Manning 
Case. 

Of the several decisions since the Manning opin¬ 
ion, little need be said. With one exception, 18 they 
continue! the fallacious assumption and premise in 
the Manning decision. In Ward v. Commissioner , 
7 B. T. A. 1107, the Board merely cited the Manning 
decision and approved that decision without other 
reason. In Anahma Realty Corporation v. Commis¬ 
sioner, 16 B. T. A. 749. the petitioner corporation 
within four months after acquiring improved realty 
leased the property to a lessee which agreed to. and 
did. demolish the old buildings and erect a new one 
in their place. The Board denied the petitioner’s 
claim to a loss on demolition citing the Manning 
opinion without supporting reasons. Two members 
dissented. The Circuit Court for the Second Cir¬ 
cuit in Anahma Realty Corporation v. Commission¬ 
er, . 42 F. (2d) 128, affirmed the Board, and relied in 


17. See Manning et al. v. Commissioner , 7 B. T. A. 2S6, 2Q0. 
supra , pp. o. 10. 

13. Smith Real Estate Company v. Pa\;e, Collector, decided July 20, 
1932 (Commerce Clearing House Standard Federal Tax Service. 
1032. Vol. III. p. 9155). This is the most recent decision on the 
point and is considered hereinafter, infra . pp. 19-21. 
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part upon the rule in Article 142, Regulations 62, 
supra, p. 7, evidently feeling that the short interim 
between the petitioner-lessor's acquisition of the old 
buildings and their demolition showed that no part 
of the purchase price was paid by the petitioner- 
lessor for the old buildings, whose destruction at the 
time of acquisition the petitioner was inferentially 
contemplating. To that reasoning we cannot object 
under the facts of that case. In Mary C. Young v. 
Commissioner and Mary Young Moore v. Commis¬ 
sioner, 20 B. T. A. 602, the facts were substantially 
as in the case at bar except for the threat of condem¬ 
nation in the instant proceeding. The Board merely 
reaffirmed its holding in the Manning opinion. The 
Circuit Court for the Ninth Circuit in the appeals 
of Mary C. Young v. Commissioner and Mary Young 
Moore v. Commissioner, rendered June 24, 1932 
(Commerce Clearing House Standard Federal Tax 
Service, 1932, Yol. Ill, p. 9040), affirmed the Board, 
resting its opinion largely upon the same erroneous 
assumption that the old buildings were the quit j? pro 
quo for the lease. | 

The latest decision on the issue is that of the limi¬ 
ted States District Court for Rhode Island in Smith 
Real Estate Company v. Page, Collector , decided 
July 20, 1932 (Commerce Clearing House Standard 
Federal Tax Service, 1932, Yol. Ill, p. 9155). What¬ 
ever his conclusion on the question, one can hardly 
fail to recognize that the opinion in this case is the 
most carefully considered of any on this point. Al¬ 
though the court denied the loss claimed on demoli¬ 
tion, the belief is almost inescapable that the court 
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would have decided otherwise had the issue been 
considered de novo. The district court, evidently 
feeling in a measure bound by the decisions of the 
Circuit Courts for the Second and Ninth Circuits in 
the Anahma and Mary C. Young cases, explained his 
judgment for the Collector, somewhat apologetically 
it seems, by stating: 

“Mindful, however, of the artificial charac¬ 
ter of manv of the results arrived at in the 
application of taxation laws, I am compelled 
to the conclusion that the results reached bv 
the Courts of the Second and Ninth Circuits 
probably represent the rule which will pre¬ 
vail/' 

The Court's own expressed preference for the tax¬ 
payer's position is excellently set forth in the follow¬ 
ing excerpt from the opinion: 

i “It is, however, difficult for me to regard 
the transaction in these cases as a sacrifice of 
the old building as part of the purchase price 
of the lease obtained. It is perfectly patent 
that what the lessee wants is the land alone. 
It is equally clear in most of the cases that 
what has occurred is that the land has become 
worth more without the old building than 
with it. From every economic point of view, 
the old building has already become a liabil¬ 
ity. rather than an asset. It merely, from the 
point of view of the application of the tax 
law, has not vet been written off as a loss. Such 
writing off is substantial^ effected bv the ne- 
gotiation of the long-term lease, under the 
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provisions of which the obsolete building is 
to be torn down. The balance of its undepre¬ 
ciated former value is just as much a present 
capital loss when the lease transaction Recurs 
as it would be a present loss if it had been 
torn down bv the lessor and the vacant land 
thereafter transferred w'ith an obligation upon 
the lessee to erect a new building. The result 
in effect reached by the decisions cited requires 
a lessor to set off over a period of yearns, in 
annual installments, a loss on improvements 
which he in fact has experienced in toto, 
against annual rentals upon the enhanced 
value of the land. This increased valite of 
the land has no relation to the presence of the 
old building upon it, nor would increment 
therein ordinarily be reflected in taxabl<|? in¬ 
come other than through the increased annual 
rentals when and as received or accrued. The 
decisions arrive at a result without sound eco¬ 
nomic justification which deals differently as 
between the owner who leases and the oi'ner 
who himself operates real estate. In the one 
case in determining loss the value of the im¬ 
provements and land are co-mingled; in the 
other the value of the improvements is sep¬ 
arately considered from the value of the land.” 

So much for the later decisions on this issue. It 
is to be regretted that they originated in the Board’s 
assumption in a false, factual premise, of the ^ery 
point at issue, and that they have been influenced in 
considerable measure by the presence, in one of the 
opinions, 19 of evidence strongly tending to show that 

- 1 — 

19. Anahma Realty Corporation v. Commissioner, 16 B. T. A. 749, 
(and the appellate court's opinion at 42 F. (2d) 128). 



22 


the lessor acquired the old buildings without moti¬ 
vating consideration, merely as an incident to the 
acquisition of the land. 

Conclusion. 

The appellant had a substantial investment in 
an old building; its useful life and economic value 
were gone. Due to the stress of circumstances, the 
appellant required of. and accomplished through, a 
lessee, the demolition and removal of that building 
without compensation. However much the value of 
the land may have appreciated, the capital invest¬ 
ment had disappeared. To say that this investment, 
which had vanished as completely as though the 
building had been consumed by fire, was a consid¬ 
eration for the lease is unreasonable and at variance 
with the facts. To amortize that investment for 
nearly a century after its value has gone is as illog¬ 
ical, impractical, and unlawful as it is unfair. The 
only proper conclusion is to allow the investment as 

a loss in the vear of its occurrence—when the build- 

* 

ing was abandoned and destroyed. 

The rule which would denv such a loss is based on 

V 

a false premise. It raises an artificial exception to 
the established principle of allowing losses occasioned 
bv demolition in the vear of demolition. It is incon- 

% V 

sistent with recognized rules for treating other phases 
of the same transaction, and is contrarv to the funda- 

V 

mental income tax concept of writing off the capital 
investment in a depreciable asset over the period of 
its physical and useful life. It ignores reality and 
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violates the statute which permits the deduction of 
losses in the year sustained. 

n. The amounts paid out by the appellant during the taxable 
years 1923 and 1924 for commissions and miscellaneous 
services in negotiating the lease should be allowed as 
deductions from gross income for the years in which daid. 

The appellant paid out in cash during the years 
1923 and 1924 commissions and other expenses in 
connection with the negotiation of the lease. These 
amounts, we contend, should have been allowed as 
deductions in computing the appellant's net income 
for the years in which paid. 

The Board of Tax Appeals in the opinion below 
followed its present rule which treats expenses in¬ 
curred in negotiating a lease as capital expenditijires 
amortizable over the leasehold term, irrespective of 
the basis upon which the books of account are kept, 
and refused to allow the payments as deduction^ in 
the years of payment. 

We agree to the propriety of such treatment where 
the taxpayer's books of account are maintained, [md 
income reported, upon the accrual basis, but dissent 
from that view where the cash receipts and disburse¬ 
ments method is employed. 

At this point we are embarrassed by the absence 
of evidence before the Board of Tax Appeals of the 
appellant's use of the cash receipts and disburse¬ 
ments basis, and are forced to rely upon the generos¬ 
ity of opposing counsel. Anticipating that they ipay 
be willing to admit in their brief that the record^ in 
their files demonstrate that the cash basis was jun- 



24 


ployed, we shall endeavor to show that on such basis 
the claimed deductions are allowable. 

The expenses in question do not fall within the 
ban of section 215 (a) of the Revenue Acts of 1921 
and 1924 which provide in pertinent part that 

‘'no deduction shall in any case be allowed 
in respect of — 

^ ^ ^ 

^ ^ ^ ^ ^ 

“(2) Any amount paid out for new* build¬ 
ings or for permanent improvements or bet¬ 
terments made to increase the value of any 
property or estate:" 

This statute does not apply to the payment by a 
fee owner of a commission or other expense in nego¬ 
tiating a lease because such a payment is not an 
“amount paid out for new buildings or for perma¬ 
nent improvements or betterments made to increase 
the value of any property or estate" as provided in 
the statute. The fee-owning-lessor does not increase 
the value of his property or estate for presumably 
the lessee's obligation to pay rent is no more valu¬ 
able than the leasehold conveved to him. The lessor 
is parting with an interest in his property, not adding 
to it. 

The situation is different from the payment by a 
lessee of a commission for securing a leasehold estate. 
This distinction, and the deductibilitv of such a com- 

/ V 

mission when paid by a lessor, was recognized by the 
Board of Tax Appeals in McNeil v. Commissioner, 
16 B. Tl A. 479. in which the Board, in overruling 
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an earlier decision {Appeal of Crompton Building 
Corporation , 2 B. T. A. 1056) said: 

“After careful consideration, however, we 
are convinced that there is a readily distin¬ 
guishable difference between the situation^ of 
the lessor and lessee in connection with ex¬ 
penses incident to the creation of a leasehpld. 
The lessor acquires nothing that can be ta^en 
into his accounts as a capital asset. On jthe 
contrary he parts with something when he sev¬ 
ers the lesser or leasehold interest from the 
greater or fee interest of the estate. In effect 
he sells the right to use his property for a lim¬ 
ited term and the commission which he pays 
may very properly be regarded as expense in¬ 
cident thereto. On the other hand the lesjsee 
acquires something which he can take into his 
assets accounts. He has more than he owned 
before the transaction and the fee owner nas 
less. In exchange for income, all of which 
may be taxable, tne lessor has parted with the 
right to use a certain part of his capital. The 
lessee has acquired a capital asset at a dost 
which he is entitled to recover free from tax 
within the period of its useful life to him, 
which is the term of the lease. The lessor 
merely makes a sale and has no capital invest¬ 
ment to recover. If he incurs any cost in {he 
creation of the leasehold estate, he may be 
entitled to deduct the amount thereof fr^m 
his gross income, but certainly not ratably 
over the term of the lease, since such expense 
is for a service in connection with a transac¬ 
tion which is closed when the leasehold is cre¬ 
ated. The lessor is, therefore, in the situation 
of one who pays a commission for a service 


i 
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rendered and in this case is within the rule 
established in Olinger Corporation , 9 B. T. A. 
170, which is based on American National Co. 
v. United States , 274 U. S. 99. We conclude, 
therefore, that this petitioner is entitled to 
deduct the amount of S3.000 from his gross 
income for 1922 as commission for services 
rendered to him in that vear and that in view 
of the conclusion here reached and of our opin¬ 
ion in the Olinger proceeding, supra , it is nec¬ 
essary to reverse our opinion in Crompton 
Building Corporation , supra:' 

Although the Board again reversed itself in Bomvit 
Teller & Co. v. Commissioner , 17 B. T. A. 1019. and, 
abandoning the McNeil case rule, assumed its pres¬ 
ent position, the District Court for the Southern Dis¬ 
trict of New York in Daly v. Anderson , 37 F. (2d) 
72S, has held that a commission paid by a lessor to 
negotiate a lease is not a capital expenditure. The 
Court stated in part: 

‘T think that the first question [whether 
the commission was a capital expenditure] 
must be answered in the negative. The tax¬ 
payer did not invest in anything when he paid 
his real estate broker for services in securing 
a lease for him. What he did was to pay some 
one for services in connection with the use 
to which he was lawfully putting his land.” 

It is submitted, therefore, that the amounts paid 
by the instant appellant were not capital expendi¬ 
tures. If this be true, it seems to follow that, on the 
cash basis, the amounts are deductible in the vear of 

V' 
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payment as “ordinary and necessary expenses paid 
or incurred during the taxable year” within the mean¬ 
ing of section 234 (a) (1) of the Revenue Actslof 
1921 and 1924. Daly v. Anderson , 37 F. (2d) 728. 

Respectfully submitted, 

George M. Morris, 

Allen H. Gardner, 
Counsel for Appellant , 
American Security Building, 
Washington, D. C. 

Of Counsel, 

Raymond R. Hails, 

Los Angeles, California. 

KixMiller, Baar & Morris, 

Washington, D. C. 


September 6, 1932. 
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In the Court of Appeals of the District of 

Columbia 


October Term, 1932 


-N o. oo3o 


Spinks Realty Company, appellant 


v . 


David Burnet, Commissioner of Interna] 

Revenue, appellee 


APPEAL FROM THE HOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 


The only previous opinion in the present cake is 
that of the United States Board of Tax Appeals 
(R. 27-31), which is reported in 21 B. T. A. 674. 

JURISDICTION 

This case involves income taxes for the years 
1923, 1924. and 1925 in the amounts of $3,870.82, 
$4,887.61, and $720.09, respectively. (R. 27, 34.) 
The decisions of the United States Board of ^'ax 
Appeals were entered December 16, 1930, the first 

of which relates to the said deficiency of $3,870.82 

a) 
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for the year 1923, and the other to the deficiencies 

for the rears 1924 and 1925, in the said sums of 
♦ 

$4,887.61 and $720.09, respectively. (R. 31, 32.) 
Petition for review was filed June 15,1931 (R. 33), 
and by stipulation of the parties as to venue (R. 32) 
the appeal was taken to this Court pursuant to 
Sections 1001-1003 of the Revenue Act of 1926, 
c. 27, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 


1. Whether or not the depreciated value of a 
wooden building, which the lessees were required 
to and did demolish under the terms of a 99-vear 
lease in order to make way for a larger fireproof 
structure to be constructed by them at their own 
expense, and which was to remain the property 
of the lessor upon the termination of the lease, was 
deductible bv the lessor as a loss from his gross 
income for the vear in which the lease was executed 
and the! building demolished, or represents a part 
of the cost of said lease and as such should be cap¬ 
italized and exhausted ratably over its term. 

2. Whether or not commissions paid and other 
expenditures made by the lessor in connection with 
procuring the lease were ordinary and necessary 
business expenses paid in connection with the les¬ 
sor's business in the year in which such payments 
were made, or whether they also represent a part 
of the cost of said lease and as such are likewise 


to be capitalized and exhausted ratably over the 
term of the lease. 
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STATUTES INVOLVED 


Revenue Act of 1921, c. 136, 42 Stat. 227: j 

Skc. 234. (a) That in computing the! net 
income of a corporation subject to the tax 
imposed by section 230 there shall be 
allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

rear in carrying on any trade or liusi- 
* * * 


ness. 


(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise; * * *. 


(7) A reasonable allowance for the jex- 
haustion, wear, and tear of property used in 
the trade or business, including a reasonable 
allowance for obsolescence. * * * 

ITEMS NOT DEDUCTIBLE BY CORPORATIONSj 

Sec. 235. That in computing net income no 
deduction shall in any case be allowed in [re¬ 
spect of any of the items specified in Sec¬ 
tion 215. I 

Sec. 215 (a). In computing net income no 
deduction shall in any case be allowed in |*e- 
spect of— 


(2) Any amount paid out for new build¬ 
ings or for permanent improvements or 
betterments made to increase the value of 
any property or estate; 
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(3) Any amount expended in restoring* 
property or in making good the exhaustion 
thereof for which an allowance is or has been 
made. * * * 

The applicable portions of subdivisions (a) (1), 
(4), and (7) of Section 234, Sec. 235, and See. 215 
of the Revenue Act of 1924, c. 234. 43 Stat. 253, 
which control for the taxable vear 1924, and the 
applicable portions of the same subdivisions of said 
sections of the Revenue Act of 192b. c. 27. 44 Stat. 
9, which control for the taxable vear 1925. are 
identical with tlie corresponding portions of the 
same subdivisions of said sections of the Revenue 
Act of 1921 set out above. 

STATEMENT OE FACTS 

The Hoard based its findings upon a stipulation 
of facts. The essential facts so stipulated and 
found are as follows (R. 27-29) : 

In 1919 the appellant, a California corporation, 
acquired certain real estate in Los Angeles, Cali¬ 
fornia. together with a three-story frame building 
situated thereon. At that time the building was 
under lease to several tenants. The leases expired 
in 1923. The appellant collected gross rentals of 
$58,350 per year for the years 1920, 1921, and 1922, 
and during that time its operating expenses, includ¬ 
ing taxes, insurance, and depreciation, were 
$10,000 per year. Prior to the expiration of said 
leases appellant was offered renewals thereof for a 
five-year period with gross rentals of approxi¬ 
mately $123,000 per year. In the meantime the fire 
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authorities of Los Angeles had advised appellant 
that said building was considered a tire menace and 
that condemnation proceedings were contemplated. 
Thereafter these leases were not renewed, bir: in¬ 
stead some time prior to October, 1923, and begin¬ 
ning on the 1st day of November of that year, ap¬ 
pellant leased the property for 99 years, reserving 
a rental of $4,000 per month for the first twelve 
months and $7,500 per month thereafter. Under 
the terms of this lease the lessees, among other 
things, were required at their own expense to re¬ 
place said frame building by a larger fireproof 
structure, to “be and remain the absolute property 
of the lessor’' upon tlu* termination of said lease. 
The frame building was accordingly demolished bv 
the lessees in November, 1923, and thereafter a new 
building was constructed on said premises by them. 

In the year 1922, tin* appellant expended $10,- 
230.05 and in tlu* vear 1924, $2,870.30, bv wav of 
commissions and other expenses in negotia 
said lease. 

In its return for 1923 appellant deducted 

i 

depreciated value of the said frame building as a 
loss and the expenditures made bv him in that vear 
in negotiating said lease as ordinarv and necessary 
business expenses. In 1924 it deducted the ex¬ 
penditures made by it in that year in connection 

with obtaining said lease as such necessary and 

* • 

ordinary business expenses, as well as the net loss 
computed for 1923, and in 1925 it deducted the* net 
loss for 1923 in so far as it exceeded its 1924 income. 


mg 


the 
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The Commissioner disallowed all of said claims 
for deduction but determined that the depreciated 
value of said building, as well as the expenses in¬ 
curred in connection with the negotiations for said 
lease, should be exhausted ratably over the term 
of the lease. Accordingly he allowed pro rata de¬ 
ductions therefor for the years 1923, 1924, and 
1925 and 1 computed deficiencies for the three years 
in question as follows: 1923, $3,870.82; 1924, 
$4,887.61: and 1925, $702.09. 

The Board of Tax Appeals sustained these defi¬ 
ciencies. (R. 31, 32.) 

SUMMARY OF ARGUMENT 

1. The demolition of the wooden building bv the 
lessees pursuant to the terms of a 99-year lease, 
whereby they were required to construct in its place 
a larger fireproof structure to be and remain the 
property of the lessor upon the termination of the 
lease, does not result in a loss to the lessor of the 
depreciated value of such wooden building in the 
vear in which the lease was made and in which said 
building was demolished, but such depreciated 
value represents a part of the cost of acquiring the 
lease and as such should be capitalized and ex¬ 
hausted ratable over the term of the lease. 

* 

It is the appellant's contention that it should 
nevertheless be allowed a deduction of the depre¬ 
ciated Vidue of the old building in the vear of its 
demolition because it had become ‘‘devoid of use¬ 
ful or economic value." which, it is stated, the con¬ 
tracting parties recognized to be the fact. (Br. 5.) 
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This position is untenable. Aside from t}ie fact 
that the findings do not justify the assertion that 
the building had lost its value at the time tlje lease 
was entered into, the sole question to be determined 
is whether the taxpayer received something of 
value in return for the old building. That it did 
so in this case seems clear in view of the fad; that, 
in addition to the annual rentals to be paid to the 
lessor, the lessees were required at their own ex¬ 
pense to demolish and replace the old building with 
a new and better one which ultimately reverted to 
the taxpayer. 

2. Commissions paid by the lessor and other 
expenditures made by it in connection with pro¬ 
curing said lease are not ordinary and necessary 
expenses of business incurred by it in the years in 
which said sums were paid, but are payments made 
in the acquisition of a capital asset, to wit, the 
lease, and as such are likewise to be capitalized 
and exhausted ratable over its terms. | 

Appellant admits the correctness of this position 
where the taxpayer is on the accrual basis, but 
contends that such treatment is incorrect where it 
is on the cash receipts and disbursements basis. 
The record fails to disclose upon which basils ap¬ 
pellant kept its books and made its returns. But 
however this may be, the right to a deduction can 
not be made to depend upon the method of ac¬ 
counting. Of necessity such right exists or does 
not .exist, as the case may be, irrespective thereof. 
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ARGUMENT 

I 

The demolition of the frame building pursuant to the 
terms of a lease, which required the lessees at their 
own expense to erect a larger fireproof building in its 
place to be and remain the property of the lessor at the 
termination of the lease does not result in a loss to the 
lessor in the year such building was demolished, but 
the depreciated value thereof represents a part of the 
cost of the acquisition of such lease and the benefits 
accruing to the lessor thereunder, and as such should 
be capitalized and exhausted ratably over the term of 
the lease 

The frame structure situated upon the premises 

owned by the taxpayer was demolished by the 

lessees under the terms of a 99-vear lease which 

%/ 

required the lessees at their expense to construct 
a larger and better building in its place, the latter 
to be and remain the property of the taxpayer and 
its assigns upon the termination of the lease. All 
of the circumstances in the case point to the fact 
that by the lease the appellant acquired a more 
valuable asset not only as the result of the improve¬ 
ment of his property by the erection of a larger 
fireproof building thereon, but also by way of large 
rentals, the receipt of which was thereby assured 
to it over a long period of years. Nevertheless, the 
appellant claims that the demolition of the wooden 
building resulted in a loss to it in the amount of 
its depreciated value, to wit, $64,167.50, and that 
on account thereof it is entitled to a deduction from 
its gross income for the vear 1923 under Section 

cr* v 
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234 (a) (4) of the Act of 1921, which controls for 
that year. Said section provides that in computing 
the net income of a corporation there should be 
allowed a deduction, among other things, oil ac¬ 
count of losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise. There is nothing in the regulations adapted 
by tiie Commissioner under said Act which aids 

4 / 

the appellant in the interpretation it seeks to place 
thereon. Young v. Commissioner, 59 F. (2d) 691 
(C. C. A. 9th). On the other hand, the Board of 
Tax Appeals has uniformly held 1 that the de¬ 
preciated value of buildings destroyed under like 
circumstances represents a part of the cost of such 
leases, and that as such it should be capitalized and 
exhausted ratablv over the term of the leases under 
subdivision (a) (7) of said section, which provides 
for a deduction from the gross income of corpora¬ 
tions of a reasonable allowance for exhaustion, 
wear, and tear of property used in a trade or lousi¬ 
ness. Chas. N. Manning et ah, 7 B. T. A. 286 (jVcq. 
VII-1, C. B. 9,13, 20) ; Wm. Ward, 7 B. T. A. 1107 
(Acq. VII-1, C. B. 33); Pig dc Whistle Co,, 9 3. T. 
A. 668; Oscar K. Eysenbach, 10 B. T. A. ^16; 
Anakma Realty Corporation, 16 B. T. A. 749; Mary 

1 The contrary is stated to be the fact in Smith Real 
Estate Co. v. Page (R. I.), decided July 20, 1932, but not 
yet reported (C. C. H., 1932, Vol. Ill, par. 9425). But in 
this statement the court is believed to be in error. No (j:ases 
involving such supposed conflict are cited by that court, nor 
are any such found in the brief of the appellant in this ^ase, 
and none have been found by us. 
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C. Young, 20 B. T. A. 692. Such consistent in¬ 
terpretation of the statute by the Board of Tax 
Appeals should not be overruled except for weighty 
reasons. 1 Gann v. Commissioner (C. C. A. 7th), 
decided June 30, 1932, but not yet reported (C. C. 
H., 1932^ Vol. Ill, par. 9388). Of these Board 
decisions the Young and Anahma Realty Corpora¬ 
tion cases were affirmed on review. See Young v. 
Commissioner, supra, and Anahma Realty Corpo¬ 
ration v. Commissioner, 42 F. (2d) 128 (C. C. A. 
2d), certiorari denied, 282 U. S. 854. 

It is the appellant’s contention that it should 
nevertheless be allowed a deduction of the depre¬ 
ciated value of the wooden building in the year of 
its demolition because it 4 ‘had become devoid of 
useful or economic value” either as the result of 
the municipality’s “threat of condemnation as a 
tire hazard” or as the result of its “obsolescence in 
a locality requiring high, modern buildings.” The 
appellant says that the parties recognized this fact 
and therefore agreed upon its demolition and re¬ 
moval, thus substantiating this recognition of 
worthlessness. It therefore argues that such de¬ 
preciated value was not in fact considered by the 
parties in making the lease and did not become a 
consideration therefor, and that consequently upon 
the demolition of the old building by the lessees 
appellant sustained the same loss it would have 
sustained if it had demolished the building with a 
view to erecting a new one itself. (Br. 5-7.) 
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The facts upon which this argument is predi¬ 
cated are not wholly consonant with the stipula¬ 
tion upon which the Board’s findings are based. 
The obsolescence adverted to is not mentioned in 
the findings. To the contrary, as has heretofore 
been stated, the Board found that the appellant 
was offered five-year renewal leases of the ^pace 
in this building at gross rentals of approximately 
$123,000 per year, and the stipulation and the find¬ 
ing is that the building had depreciated value of 
nearly $65,000 on November 1, 1923. Loss of use¬ 
ful or economic value had therefore not occurred, 
and such as the building was about to suffer (jould 
have been the result onlv of the fact that the build- 
ing was considered a fire menace and condemna¬ 
tion proceedings were in contemplation by the Los 
Angeles authorities. Moreover, it was neither 
stipulated nor found, as now suggested by th^ ap¬ 
pellant (Br. 5), that the contracting parties rec¬ 
ognized the fact of worthlessness and becaus^ of 
such recognition agreed to the demolition an^ re¬ 
moval of the old building. But neither the fact, 
if it is a fact, that the building was about to lose 
its useful or economic value or that it was rapidly 
becoming obsolete is the controlling factor in de¬ 
termining whether its demolition entailed a loss 

I 

upon the appellant. 

Granting that where the owner demolishes a 
building owned by him for the purpose of erecfing 
another he sustains a loss deductible in the yeaj in 
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which the building is demolished because under 
such circumstances he received no quid pro quo, 
a wholly different situation is presented where at 
no expense to the owner either on account of the 
demolition of the old building or the construction 
of the new one the lessees are required to take over 
and remove the old building and to construct a new 
and better one at their own expense in its place, 
and in addition to pay a stipulated rent therefor 
over a long period of years at the termination of 
which the new building reverts to the owner. In 
such case, at least in the absence of an affirmative 
showing to the contrary, the lessor has in fact sus¬ 
tained no loss, for it has received something in the 
place of the old building; and the deduction is al¬ 
lowed not because a loss has been sustained, but 
in order to return to the owner everything that it 
has given up in acquiring the new estate, to wit, 
the lease, which in the truest sense of the word is 
a capital asset. 

It is of course possible that as a result of such a 
contract the owner mav sustain a loss, but this is 
not probable. If, therefore, in a given case as here, 
it is claimed that the taxpayer has actually sus- 
stained a loss, it should be held strictly to a com¬ 
pliance with the rule which makes it incumbent 
upon the taxpayer clearly to establish that fact in 
order to entitle it to the deduction claimed there¬ 
for. Burnet v. Houston, 283 U. S. 223, 227. And 
that burden the appellant has obviously failed to 
meet in this case. 
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We are not unmindful of the fact that conten¬ 
tions similar to those made bv the taxpayer here 
have been favorably commented upon by the Dis¬ 
trict Court of Rhode Island in the case of Smith 
Beal Estate Go. v. Page, decided July 20, 193$, but 
not yet reported (C. C. H., 1932, Vol. Ill, par. 
9425), from which appellant quotes at leiigth. 
(Br. 20-21.) Nevertheless, as that court pojnted 
out further along* in its opinion, neither the logic 
of the situation nor its analogv to the case of the 

J-v [ 

owner who has himself replaced an old building 


was sufficiently impelling to have warranted 
in disregarding the authority of the Ana 


him 

lima 


Realty Corporation and Mary C. Young cases, 
supra, and this despite the fact that the Circuit 
Court of Appeals for the First Circuit had not 
passed upon the question. 

The appellant incidentally asserts (Br. 16-tl7) 
that it is inconsistent and inequitable to consider 
the value of the old building as a part of the host 
of acquiring the new estate, i. e., the lease, and at 
the same time to require the full value of the 
lessees’ obligation thereunder to be included in 
computing the lessor's income. No argument! in 
support of this assertion is made, and none is in 
fact supportable, for the lessor is allowed a deduc¬ 
tion each year that the lease runs of a proportion¬ 
ate part of the cost of the lease, which includes 
the value of the old building, so that the appel¬ 
lant is not taxed upon the return of this cost to| it, 
as the assertion implies. 
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Another assertion made by the appellant, which 
is likewise merely thrown out as something by the 
way and is not supported by any argument, but 
which can nevertheless not be wholly ignored, is 
that in treating the depreciated value of the old 
building as a capital expenditure the supposed 
anomalous situation is presented where on the one 
hand the lessor is allowed to charge off such value 
while at the same time the lessees are permitted 
to charge off the cost of the new structure. But 
the lessor, as lias been seen, has effected an exchange 
of the old building for the benefits accruing to it 
under a long-term lease; the lessees, on the other 
hand, have at their own cost replaced the old 
building with a new one in partial payment for the 
right to have the exclusive use thereof for the 
period of the lease. The lessor is being allowed a 
deduction on account of the depreciated value of 
the old building because that represents its cost, or 
a part of its cost, of acquiring the lease, whereas 
the lessees are being allowed to amortize the cost of 


the new building because that represents their cost, 

or a part of their cost, of acquiring the right to the 

exclusive use of the property during the period of 

the lease. We have here two taxpayers who are 

the owners of two different estates which tliev ac- 

•> 

quired at different costs to each. It is obviously 
not an anomaly that each should be permitted 
ratable deductions of the cost of their respective 
estates. 
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It is therefore submitted that the Board did not 
err in sustaining the Commissioner’s determina¬ 
tion which requires the appellant to take a deduc- 
tion of the depreciated value of the old building 
ratably over the period of the lease on the theory 
that this represents a part of the cost of the acqui¬ 
sition of the lease and not a business expense in¬ 
curred in the vears that the lease was made and 

* 

the building demolished. 

II 

The commissions paid and other expenditures made by 
the appellant in 1923 and 1924 in negotiating the 99^year 
lease were not ordinary and necessary expenses incurred 
by the taxpayer in these years in carrying on a ijrade 
or business but were expenditures made in the acquisi¬ 
tion of said lease and as such should likewise be capital¬ 
ized and exhausted ratably over the term of the lease 

In 1923 appellant paid certain commissions for 
negotiating the said lease, and in that year, as veil 
as in 1924, it made certain other expenditures in 
connection therewith. It is appellant’s contention 
that these were necessary and ordinary expenses 
paid by it in carrying on its business, and that as 
such it was entitled to deductions therefor unjder 
Section 234 (a) (1) of the Revenue Acts of 1924 
and 1926, respectively. But the principle appears 
now to be well settled that such expenditures [are 
not ordinary and necessary expenses of business 
but are payments made in the acquisition of a capi¬ 
tal asset and must therefore also be capitalized ^ind 
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exhausted ratable over the term of the lease under 

i 

subdivision (a) (7) of said section. Yount) v. Com¬ 
missioner, supra; Tonninfjsen v. Commissioner 
(C. (\ A. 9th). decided September 6, 1932, but not 
yet re))orted: (antral Bank Block Ass 'n v. Com¬ 
missioner, 57 F. (2d) 5 (C. C. A. 5th): Bon wit Tel¬ 
ler d* t'o, v. C om m issioner, 53 F. (2d) 381 (C. C. A. 
2d), certiorari denied, 284 U. S. 690; Analnnn- 
Beall if Corporation v. ('om missioner, supra. See 
also Sinceij v. United Stales (X. I). Ill.), decided 
July 19. 1932. but not yet reported (C. (\ II., 1932. 
Vol. Ill, par. 9431). 

The same principle has been applied by this and 
other Federal appellate courts to commissions and 
other expenses paid in connection with the sale of 
corporate securities. Co mint) Glass Works v. 
Lucas , 37 F. (2d) 798 (App. I). (\): Ilutfon v. 
Commissioner, 39 F. (2d) 459 (0. (\ A. 5th) ; Sim¬ 
mons Co. v. Commissioner, 33 F. (2d) 75 (0. C. A. 
1st), certiorari denied, 280 U. S. 588. See also 
United Profit-Sharintj Corp. v. United States, 66 
Ct. Cls. 171. 

The appellant admits the correctness of these 
holdings and agrees with the propriety of such 
treatment where the taxpayer is keeping its books 
and making its income-tax returns upon the ac¬ 
crual basis. It however contends that such treat¬ 


ment is incorrect where the taxpayer operates upon 
a cash receipts and disbursement basis. (Br. 23.) 

The record does not show what method of ac¬ 
counting the appellant used. Apparently it was 
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considered immaterial below and is raised [ here 
for the first time. The appellant now seeks an 
“admission” on the part of the appellee that it 
kept its books and made its returns upon the cash 
receipts and disbursements basis in order that 
there might be a basis for the argument. (Br. 
23-24.) The propriety of making such an admis¬ 
sion is seriously doubted, for the matter was neither 
presented to nor considered by the Board: so that, 
if it were material to know upon which basis 
appellant kept its books, it is obvious that here, 
too. it has failed to sustain the burden of proof. 
Under such circumstances this Court has no au- 
thoritv to reverse the Board, for it has committed 


no reversible error. Thom- v. Burnet, 55 F. (2d) 


1039, 1040 (App. I). ('.); Houston v. ('ommis- 
sioner, 53 F. (2d) 445, 447-448 (C. C. A. 3d); 
United States v. Cohn (X. D. Ohio), decided July 
9, 1932, but not yet reported (C. C. H., 1932, Vol. 
Ill, par. 9404). See also Realty Acceptance Corp. 
v. Montgomery, 284 U. S. 547. It is therefore 


apparent that the introduction here by wajv of 
stipulation of an essential fact is tantamount to 
stipulating jurisdiction upon this Court to review 
and reverse where the statute in fact does not 
authorize such review and reversal. Never 
it is submitted that even if the appellant was on 
the cash receipts and disbursement rather :han 
upon the accrual basis the situation would not be 
different. 
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If it is the correct rule that such expenditures 

must be ratably deducted over the term of the lease 

•/ 

where the lessor is upon the accrual basis, then it 
is applicable to a lessor who is upon a cash receipts 
and disbursement basis as well, for obviously the 
right to a deduction can not be made to depend 
upon the method of accounting. In other words, if 
the expenditure is in fact a business expense, it re¬ 
mains so no matter what the taxpayer’s basis of 
accounting is, and the same is true if it is a capital 
investment. The only difference lies in this, that 
if it is an expense and the taxpayer is on the ac¬ 
crual basis, it must be deducted when incurred, but 


if he is on the cash receipts and disbursement basis, 
it must be deducted when paid. If, on the other 
hand, the expenditure represents a capital invest¬ 
ment, it must in the very nature of things be re¬ 
turned to the taxpayer in proportionate amounts 
over tlie period of the life of the investment, wholly 
irrespective of what system of accounting he may 
employ, and it is this right to amortize the cost of 
an exhaustible asset over the period of its life that 
in turn gives rise to the right to take a deduction 


in each year of the life of the asset of that portion 


thereof that is 


amortized in such vear. 


But the taxpayer does not base its argument upon 
an analysis of the difference which exists between 
the two methods of accounting, nor does it show 
why a different rule should be applied to each. 
After all, lit relies solely upon the fact that the ex¬ 
penditure is a business expense and was not made 
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in the acquisition of a capital asset, claiming that 
in this respect there is a difference in the jstatus 
of such expenditures when made on the on^ hand 
by a lessor and on the other by a lessee. (Br. 24, 
et seq.) In so doing appellant places its chief re¬ 
liance upon the McNeill case (16 B. T. A. 4lf9), in 
which the Board overruled its former decision in 
the Crompton Building Co. case (2 B. T. A. 1056). 
In the McNeill case the Board reasoned that a les¬ 


sor can not be said to have acquired a capital asset 
in giving a long-term lease, though on the other 
hand, a lessee may be said to have done so iii tak¬ 
ing one. But the taxpayer itself concedes thtjit the 
Board later questioned the soundness of this dis¬ 
tinction, that it lias accordingly reversed that case, 
and that since such reversal it has consistently ad- 

hered to the principle contended for bv the |Gov- 

i 

eminent in this case. These cases are not cittd in 
appellant’s brief and are, therefore, set out in the 


margin.' 


- Bon-wit Teller <(• Co.. 17 B. T. A. 1019 (affirmed as to 
this point. 53 F. (2d) 381 (C. C. A. 2d)); Julio &'tow Lore- 
jog. 18 B. T. A. 1179: Central Bank Block Association. 19 
B. T. A. 1183 (affirmed. 57 F. (2d) 5 (C. C. A. 5th)); Roby 
Realty Co.. 19 B. T. A. G9G: James M. Butler. 19 B. r ?. A. 
718: Ecatena M. Howard. 19 B. T. A. 805; S. M. Clawson 
19 B. T. A. 1253: E. N. Webb. 20 B. T. A. 274: ooO Bark 


Avenue Corporation. 20 B. T. A. 288 (taxpayer’s petition 
dismissed by the Circuit Court of Appeals for the Second 
Circuit. March 9. 1932) ; Mary C. Young. 20 B. T. Aj G92 
(affirmed. 59 F. (2d) G91 (C. C. A. 9th)); A. IF. H\enn. 
20 B. T. A. 1133: Charles F. Bachman. 21 B. T. A.! 3G; 
Spinks R< ally Co.. 21 B. T. A. G74 (involved in this appeal); 
Home Trust Co.. 21 B. T. A. 1255; Gould-Mcrsereau Co.. 



20 


Appellant also cites Daly v. Anderson, 37 F. 
(2d) 728 (S. I). X. Y.), in which a contrary view 
to that now taken bv both the Board and the 
courts was expressed. It is to be noted that in 
that case the district court followed the McXcill 

i 

case, which the Board had not then reversed. 
Moreover, in Bontvit Teller <{• Co. the Board 
pointed out (17 B. T. A. 1024) that the discussion 
in the McXcill case went bevond the necessities of 
that case in that “The fee paid there was by the 
owner for general services of looking after the 
property, effecting the lease for two years, and 
attending to other matters. It was not neces- 
sarily a single brokerage' fee to procure steady 
income/’ Further than that, the district court in 
deciding Daly v. Anderson as it did appears to 
have been influenced by the erroneous idea that, 
unless the taxpayer was given the right to take 
the deduction as an expense in the year in which 

21 B. T. A. 1-510 (taxpayer's petition dismissed by Circuit 
Court of Appeals for the Second Circuit on Commissioner's 
motion, dime 14. 10:52): John 7'onningsen et al..2'2 15. T. A. 
7*Is (affirmed bv the Circuit Court of Appeals for the Ninth 
Circuit. September (». 10-52): IT nrg Incestmeut (’o.. 22 
15. T. A. 07-5: Sigmund Spitzer. 2-5 15. T. A. 776 (pending 
<ai petition for review in the Circuit Court of Appeals 
for the Third Circuit): Andmr J. Pembroke, 2-5 15. T. A. 
1170 (pending on appeal to this Court): Louis .4. Meg ran 
(disposed upon memorandum decision. 24 B. T. A. B546. 
and now pending oil petition for review in the Circuit Court 
of Appeals for the Third Circuit): George Griffiths 
et <t!.. 25 15. T. A. 1202: Estate of George B. Leonard Hold¬ 
ing Corporation. 26 B. T. A. 46: Blanche B. Burley, Execu¬ 
trix, 26 B. T. A. 615. 


it was paid, lie would lose the right entirely, be¬ 
cause thereafter the Government would claini that 
he should have taken it in whole in the former 
year. The long line of Board cases above noted 
sustaining the Commissioner’s determinations} that 
the taxpaver must take the deduction ratable over 
the period of the lease would seem effectively to 
have put that argument to rest. Moreover, the 
district court wholly failed to appreciate that the 
rights acquired by the taxpayer under the lease 
constituted a capital asset, and that the incidental 
relinquishment of his absolute rights in the prop¬ 
erty during the term of the lease did not alter the 
fact that he paid the commission in order to ac¬ 
quire the new asset. But however this may be[ the 
Circuit Court of Appeals for the Second Circuit 
has twice disagreed with the views expressed in 
Daly v. Anderson. See Ann Inna Really Cor />. v. 
Commissioner and Bon-wit Teller & Co. v. (\om- 
missioner, supra. In the latter case that court 
invited a comparison between its views and those 
expressed in the Daly case. 

Thus it is apparent that both upon reason and 
authority the Board was correct in refusing to per¬ 
mit the taxpayer to deduct these expenditure^ in 
full in the years 1922 and 1924, respectively, i 

CONCLUSION 

In view of its holding that both the undepreci¬ 
ated cost of the frame building and the expenses 
incurred in procuring the lease should be exhausted 
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ratably over the term of the lease, the Board 

ignored the appellant’s claim that it was entitled to 

deduct from its gross income a net loss alleged to 

have been sustained bv it in 1923, for under the 

* 


Board’s holding the appellant not only did not sus¬ 
tain a net loss in 1923 but had taxable income in 
that vear. For the same reason anv discussion on 

• 4 

our part here as to whether or not the taxpayer 
would be entitled to a deduction in 1924 or 1925 

i 

of the net loss that might otherwise have been sus¬ 
tained by it in 1923 is purely academic and would 
serve no useful purpose. It is therefore respect- 
full v submitted that the decision of the Board 
should be affirmed. 
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